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COMMODITY EXCHANGE ACT

[As Amended Through P.L. 114-113, Enacted December 18, 2015]

[Currency: This publication is a compilation of the text of Chapter 369 of the 67th
Congress. It was last amended by the public law listed in the As Amended
Through note above and below at the bottom of each page of the pdf version and
reflects current law through the date of the enactment of the public law listed at
https://www.govinfo.gov/app/collection/comps/1

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).1
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[42 Stat. 998, Chapter 369]

AN ACT For the prevention and removal of obstructions and burdens upon inter-
state commerce in grain, by regulating transactions on grain future exchanges,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [7 U.S.C. 1] That
this Act may be cited as the “Commodity Exchange Act”.

SEC. 1a. [7 U.S.C. 1a] DEFINITIONS.
As used in this Act:

(1) ALTERNATIVE TRADING SYSTEM.—The term “alternative
trading system” means an organization, association, or group
of persons that—

(A) is registered as a broker or dealer pursuant to sec-
tion 15(b) of the Securities Exchange Act of 1934 (except
paragraph (11) thereof);

(B) performs the functions commonly performed by an
exchange (as defined in section 3(a)(1) of the Securities Ex-
change Act of 1934);

(C) does not—

(i) set rules governing the conduct of subscribers
other than the conduct of such subscribers’ trading on
the alternative trading system; or

(i1) discipline subscribers other than by exclusion
from trading; and
(D) is exempt from the definition of the term “ex-

change” under such section 3(a)(1) by rule or regulation of

the Securities and Exchange Commission on terms that re-
quire compliance with regulations of its trading functions.

(2) APPROPRIATE FEDERAL BANKING AGENCY.—The term
“appropriate Federal banking agency”—

(A) has the meaning given the term in section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813);

(B) means the Board in the case of a noninsured State
bank; and

(C) is the Farm Credit Administration for farm credit
system institutions.

(3) ASSOCIATED PERSON OF A SECURITY-BASED SWAP DEALER
OR MAJOR SECURITY-BASED SWAP PARTICIPANT.—The term “as-
sociated person of a security-based swap dealer or major secu-
rity-based swap participant” has the meaning given the term
in section 3(a) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)).

(4) ASSOCIATED PERSON OF A SWAP DEALER OR MAJOR SWAP
PARTICIPANT.—

(A) IN GENERAL.—The term “associated person of a
swap dealer or major swap participant” means a person
who is associated with a swap dealer or major swap partic-
ipant as a partner, officer, employee, or agent (or any per-
son occupying a similar status or performing similar func-
tions), in any capacity that involves—

(1) the solicitation or acceptance of swaps; or
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(i1) the supervision of any person or persons so en-
gaged.

(B) ExcLusiON.—Other than for purposes of section
438(b)(6), the term “associated person of a swap dealer or
major swap participant” does not include any person asso-
ciated with a swap dealer or major swap participant the
functions of which are solely clerical or ministerial.

(5) BOARD.—The term “Board” means the Board of Gov-
ernors of the Federal Reserve System.

(6) BOARD OF TRADE.—The term “board of trade” means
any organized exchange or other trading facility.

(7) CLEARED swWAP.—The term “cleared swap” means any
swap that is, directly or indirectly, submitted to and cleared by
a derivatives clearing organization registered with the Com-
mission.

(8) CoMMISSION.—The term “Commission” means the Com-
modity Futures Trading Commission established under section
2(a)(2).

(9) ComMmODITY.—The term “commodity” means wheat, cot-
ton, rice, corn, oats, barley, rye, flaxseed, grain sorghums, mill
feeds, butter, eggs, Solanum tuberosum (Irish potatoes), wool,
wool tops, fats and oils (including lard, tallow, cottonseed oil,
peanut oil, soybean oil, and all other fats and oils), cottonseed
meal, cottonseed, peanuts, soybeans, soybean meal, livestock,
livestock products, and frozen concentrated orange juice, and
all other goods and articles, except onions (as provided by the
first section of Public Law 85-839 (7 U.S.C. 13-1)) and motion
picture box office receipts (or any index, measure, value, or
data related to such receipts), and all services, rights, and in-
terests (except motion picture box office receipts, or any index,
measure, value or data related to such receipts) in which con-
tracts for future delivery are presently or in the future dealt
in.

(10) CoMMODITY POOL.—

(A) IN GENERAL.—The term “commodity pool” means
any investment trust, syndicate, or similar form of enter-
prise operated for the purpose of trading in commodity in-
terests, including any—

(i) commodity for future delivery, security futures
product, or swap;

(il) agreement, contract, or transaction described
in section 2(c)(2)(C)() or section 2(c)(2)(D)(1);

(iii) commodity option authorized under section 4c;
or

(iv) leverage transaction authorized under section

19.

(B) FURTHER DEFINITION.—The Commission, by rule or
regulation, may include within, or exclude from, the term
“commodity pool” any investment trust, syndicate, or simi-
lar form of enterprise if the Commission determines that
Kle rule or regulation will effectuate the purposes of this

ct.

(11) COMMODITY POOL OPERATOR.—
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(A) IN GENERAL.—The term “commodity pool operator”

means any person—

(i) engaged in a business that is of the nature of
a commodity pool, investment trust, syndicate, or simi-
lar form of enterprise, and who, in connection there-
with, solicits, accepts, or receives from others, funds,
securities, or property, either directly or through cap-
ital contributions, the sale of stock or other forms of
securities, or otherwise, for the purpose of trading in
commodity interests, including any—

(I) commodity for future delivery, security fu-
tures product, or swap;

(II) agreement, contract, or transaction de-
scribed 1in  section 2(e)(2)(C)i) or section
2(c)2)(D)();

(ITI) commodity option authorized under sec-
tion 4c; or

(IV) leverage transaction authorized under
section 19; or
(ii) who is registered with the Commission as a

commodity pool operator.
(B) FURTHER DEFINITION.—The Commission, by rule or

regulation, may include within, or exclude from, the term
“commodity pool operator” any person engaged in a busi-
ness that is of the nature of a commodity pool, investment
trust, syndicate, or similar form of enterprise if the Com-
mission determines that the rule or regulation will effec-
tuate the purposes of this Act.

(12) COMMODITY TRADING ADVISOR.—

(A) IN GENERAL.—Except as otherwise provided in this

paragraph, the term “commodity trading advisor” means
any person who—

(1) for compensation or profit, engages in the busi-
ness of advising others, either directly or through pub-
lications, writings, or electronic media, as to the value
of or the advisability of trading in—

(I) any contract of sale of a commodity for fu-
ture delivery, security futures product, or swap;

(I) any agreement, contract, or transaction
described in section 2(c)(2)(C)(i) or section
2(c)(2)(D)1)2

(III) any commodity option authorized under
section 4c; or

(IV) any leverage transaction authorized

under section 19;

(i1) for compensation or profit, and as part of a
regular business, issues or promulgates analyses or re-
ports concerning any of the activities referred to in
clause (i);

(iii) is registered with the Commission as a com-
modity trading advisor; or

2So in original. Probably should end in a semicolon.
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(iv) the Commission, by rule or regulation, may
include if the Commission determines that the rule or
regulation will effectuate the purposes of this Act.

(B) ExXcLUSIONS.—Subject to subparagraph (C), the
term “commodity trading advisor” does not include—

(i) any bank or trust company or any person act-
ing as an employee thereof;

(il) any news reporter, news columnist, or news
editor of the print or electronic media, or any lawyer,
accountant, or teacher;

(iii) any floor broker or futures commission mer-
chant;

(iv) the publisher or producer of any print or elec-
tronic data of general and regular dissemination, in-
cluding its employees;

(v) the fiduciary of any defined benefit plan that
is subject to the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1001 et seq.);

(vi) any contract market or derivatives transaction
execution facility; and

(vii) such other persons not within the intent of
this paragraph as the Commission may specify by
rule, regulation, or order.

(C) INCIDENTAL SERVICES.—Subparagraph (B) shall
apply only if the furnishing of such services by persons re-
ferred to in subparagraph (B) is solely incidental to the
conduct of their business or profession.

(D) Apvisors.—The Commission, by rule or regula-
tion, may include within the term “commodity trading ad-
visor”, any person advising as to the value of commodities
or issuing reports or analyses concerning commodities if
the Commission determines that the rule or regulation will
effectuate the purposes of this paragraph.

(13) CONTRACT OF SALE.—The term “contract of sale” in-
cludes sales, agreements of sale, and agreements to sell.

(14) COOPERATIVE ASSOCIATION OF PRODUCERS.—The term
“cooperative association of producers” means any cooperative
association, corporate, or otherwise, not less than 75 percent in
good faith owned or controlled, directly or indirectly, by pro-
ducers of agricultural products and otherwise complying with
the Act of February 18, 1922 (42 Stat. 388, chapter 57; 7
U.S.C. 291 and 292), including any organization acting for a
group of such associations and owned or controlled by such as-
sociations, except that business done for or with the United
States, or any agency thereof, shall not be considered either
member or nonmember business in determining the compliance
of any such association with this Act.

(15) DERIVATIVES CLEARING ORGANIZATION.—

(A) IN GENERAL.—The term “derivatives clearing orga-
nization” means a clearinghouse, clearing association,
clearing corporation, or similar entity, facility, system, or
organization that, with respect to an agreement, contract,
or transaction—
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(i) enables each party to the agreement, contract,
or transaction to substitute, through novation or oth-
erwise, the credit of the derivatives clearing organiza-
tion for the credit of the parties;

(il) arranges or provides, on a multilateral basis,
for the settlement or netting of obligations resulting
from such agreements, contracts, or transactions exe-
cuted by participants in the derivatives clearing orga-
nization; or

(iii) otherwise provides clearing services or ar-
rangements that mutualize or transfer among partici-
pants in the derivatives clearing organization the cred-
it risk arising from such agreements, contracts, or
transactions executed by the participants.

(B) ExcLUsIiONS.—The term “derivatives clearing orga-
nization” does not include an entity, facility, system, or or-
ganization solely because it arranges or provides for—

(i) settlement, netting, or novation of obligations
resulting from agreements, contracts, or transactions,
on a bilateral basis and without a central
counterparty;

(ii) settlement or netting of cash payments
through an interbank payment system; or

(iii) settlement, netting, or novation of obligations
resulting from a sale of a commodity in a transaction
in the spot market for the commodity.

(16) ELECTRONIC TRADING FACILITY.—The term “electronic
trading facility” means a trading facility that—

(A) operates by means of an electronic or telecommuni-
cations network; and

(B) maintains an automated audit trail of bids, offers,
and the matching of orders or the execution of transactions
on the facility.

(17) ELIGIBLE COMMERCIAL ENTITY.—The term “eligible
commercial entity” means, with respect to an agreement, con-
tract or transaction in a commodity—

(A) an eligible contract participant described in clause
(1), (1), (v), (vi1), (viii), or (ix) of paragraph (18)(A) that, in
connection with its business—

(1) has a demonstrable ability, directly or through
separate contractual arrangements, to make or take
delivery of the underlying commodity;

(i1) incurs risks, in addition to price risk, related
to the commodity; or

(iii) is a dealer that regularly provides risk man-
agement or hedging services to, or engages in market-
making activities with, the foregoing entities involving
transactions to purchase or sell the commodity or de-
rivative agreements, contracts, or transactions in the
commodity;

(B) an eligible contract participant, other than a nat-
ural person or an instrumentality, department, or agency
of a State or local governmental entity, that—

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015
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(i) regularly enters into transactions to purchase
or sell the commodity or derivative agreements, con-
tracts, or transactions in the commodity; and

(11) either—

(I) in the case of a collective investment vehi-
cle whose participants include persons other
than—

(aa) qualified eligible persons, as defined

in Commission rule 4.7(a) (17 CFR 4.7(a));

(bb) accredited investors, as defined in

Regulation D of the Securities and Exchange

Commission under the Securities Act of 1933

(17 CFR 230.501(a)), with total assets of

$2,000,000; or

(ce) qualified purchasers, as defined in
section 2(a)(51)(A) of the Investment Com-

pany Act of 1940;
in each case as in effect on the date of the enact-
ment of the Commodity Futures Modernization
Act of 2000, has, or is one of a group of vehicles
under common control or management having in
the aggregate, $1,000,000,000 in total assets; or

(II) in the case of other persons, has, or is one
of a group of persons under common control or
management  having in the  aggregate,
$100,000,000 in total assets; or

(C) such other persons as the Commission shall deter-

mine appropriate and shall designate by rule, regulation,

or order.

(18) ELIGIBLE CONTRACT PARTICIPANT.—The term “eligible
contract participant” means—

(A) acting for its own account—

(1) a financial institution;

(i1) an insurance company that is regulated by a
State, or that is regulated by a foreign government
and is subject to comparable regulation as determined
by the Commission, including a regulated subsidiary
or affiliate of such an insurance company;

(iii) an investment company subject to regulation
under the Investment Company Act of 1940 (15 U.S.C.
80a-1 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation
(regardless of whether each investor in the investment
company or the foreign person is itself an eligible con-
tract participant);

(iv) a commodity pool that—

(I) has total assets exceeding $5,000,000; and

(IT) is formed and operated by a person sub-
ject to regulation under this Act or a foreign per-
son performing a similar role or function subject
as such to foreign regulation (regardless of wheth-
er each investor in the commodity pool or the for-
eign person is itself an eligible contract partici-
pant) provided, however, that for purposes of sec-
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tion 2(c)(2)(B)(vi) and section 2(c)(2)(C)(vii), the
term “eligible contract participant” shall not in-
clude a commodity pool in which any participant
is not otherwise an eligible contract participant;3
(v) a corporation, partnership, proprietorship, or-

ganization, trust, or other entity—

(I) that has total assets exceeding
$10,000,000;

(IT) the obligations of which under an agree-
ment, contract, or transaction are guaranteed or
otherwise supported by a letter of credit or
keepwell, support, or other agreement by an enti-
ty described in subclause (I), in clause (i), (ii), (iii),
(1v), or (vii), or in subparagraph (C); or

(III) that—

(aa) has a mnet worth exceeding
$1,000,000; and
(bb) enters into an agreement, contract,
or transaction in connection with the conduct
of the entity’s business or to manage the risk
associated with an asset or liability owned or
incurred or reasonably likely to be owned or
incurred by the entity in the conduct of the
entity’s business;
(vi) an employee benefit plan subject to the Em-

ployee Retirement Income Security Act of 1974 (29
U.S.C. 1001 et seq.), a governmental employee benefit
plan, or a foreign person performing a similar role or
function subject as such to foreign regulation—

(I) that has total assets exceeding $5,000,000;
or

(I) the investment decisions of which are
made by—

(aa) an investment adviser or commodity
trading advisor subject to regulation under
the Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.) or this Act;

(bb) a foreign person performing a similar
role or function subject as such to foreign reg-
ulation;

(cc) a financial institution; or

(dd) an insurance company described in
clause (ii), or a regulated subsidiary or affil-
iate of such an insurance company;

(vii)I) a governmental entity (including the

United States, a State, or a foreign government) or po-
litical subdivision of a governmental entity;

3Sec. 741(b)(10) of P.L. 111-203 (124 Stat. 1732) provides as follows:

(10) Section 1a(19)(A)(iv)(II) of the Commodity Exchange Act (7 U.S.C. 1a(19)(A)iv)IID)) (as
redesignated by section 721(a)(1)) is amended by inserting before the semicolon at the end the
“provided, however, that for purposes of section 2(c)(2)(B)(vi) and section
2(c)(2)(C)(vii), the term ‘eligible contract participant’ shall not include a commodity pool in which
any participant is not otherwise an eligible contract participant”.

The amendment was executed to para. (18)(A)iv)(ID) (vs. para. (19)(A)(iv)(ID)) to effectuate the
probable intent of Congress.
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(IT) a multinational or supranational government
entity; or

(ITT) an instrumentality, agency, or department of
an entity described in subclause (I) or (II);
except that such term does not include an entity, in-
strumentality, agency, or department referred to in
subclause (I) or (ITI) of this clause unless (aa) the enti-
ty, instrumentality, agency, or department is a person
described in clause (i), (ii), or (iii) of paragraph (17)(A);
(bb) the entity, instrumentality, agency, or department
owns and invests on a discretionary basis $50,000,000
or more in investments; or (cc) the agreement, con-
tract, or transaction is offered by, and entered into
with, an entity that is listed in any of subclauses (I)
through (VI) of section 2(c)(2)(B)(ii);

(viii)(I) a broker or dealer subject to regulation
under the Securities Exchange Act of 1934 (15 U.S.C.
78a et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation,
except that, if the broker or dealer or foreign person
is a natural person or proprietorship, the broker or
dealer or foreign person shall not be considered to be
an eligible contract participant unless the broker or
dealer or foreign person also meets the requirements
of clause (v) or (xi);

(IT) an associated person of a registered broker or
dealer concerning the financial or securities activities
of which the registered person makes and keeps
records under section 15C(b) or 17(h) of the Securities
Exchange Act of 1934 (15 U.S.C. 780-5(b), 78q(h));

(ITT) an investment bank holding company (as de-
fined in section 17(i) of the Securities Exchange Act of
1934 (15 U.S.C. 78q(i));

(ix) a futures commission merchant subject to reg-
ulation under this Act or a foreign person performing
a similar role or function subject as such to foreign
regulation, except that, if the futures commission mer-
chant or foreign person is a natural person or propri-
etorship, the futures commission merchant or foreign
person shall not be considered to be an eligible con-
tract participant unless the futures commission mer-
chant or foreign person also meets the requirements of
clause (v) or (xi);

(x) a floor broker or floor trader subject to regula-
tion under this Act in connection with any transaction
that takes place on or through the facilities of a reg-
istered entity (other than an electronic trading facility
with respect to a significant price discovery contract)
or an exempt board of trade, or any affiliate thereof,
on which such person regularly trades; or

(xi) an individual who has amounts invested on a
discretionary basis, the aggregate of which is in excess

(I) $10,000,000; or
August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015
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(II) $5,000,000 and who enters into the agree-
ment, contract, or transaction in order to manage
the risk associated with an asset owned or liabil-
ity incurred, or reasonably likely to be owned or
incurred, by the individual,

(B)i) a person described in clause (i), (ii), (iv), (v),
(viii), (ix), or (x) of subparagraph (A) or in subparagraph
(C), acting as broker or performing an equivalent agency
function on behalf of another person described in subpara-
graph (A) or (C); or

(i1) an investment adviser subject to regulation under
the Investment Advisers Act of 1940, a commodity trading
advisor subject to regulation under this Act, a foreign per-
son performing a similar role or function subject as such
to foreign regulation, or a person described in clause (i),
(i1), (iv), (v), (viii), (ix), or (x) of subparagraph (A) or in sub-
paragraph (C), in any such case acting as investment man-
ager or fiduciary (but excluding a person acting as broker
or performing an equivalent agency function) for another
person described in subparagraph (A) or (C) and who is au-
thorized by such person to commit such person to the
transaction; or

(C) any other person that the Commission determines
to be eligible in light of the financial or other qualifications
of the person.

(19) ExcLUDED cOMMODITY.—The term “excluded com-
modity” means—

(i) an interest rate, exchange rate, currency, secu-
rity, security index, credit risk or measure, debt or eq-
uity instrument, index or measure of inflation, or
other macroeconomic index or measure;

(ii) any other rate, differential, index, or measure
of economic or commercial risk, return, or value that
is—

(I) not based in substantial part on the value
of a narrow group of commodities not described in
clause (i); or

(II) based solely on one or more commodities
that have no cash market;

(iii) any economic or commercial index based on
prices, rates, values, or levels that are not within the
control of any party to the relevant contract, agree-
ment, or transaction; or

(iv) an occurrence, extent of an occurrence, or con-
tingency (other than a change in the price, rate, value,
or level of a commodity not described in clause (i)) that
is—

(I) beyond the control of the parties to the rel-
evant contract, agreement, or transaction; and

(IT) associated with a financial, commercial, or
economic consequence.
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(20) EXEMPT cOMMODITY.—The term “exempt commodity”
means a commodity that is not an excluded commodity or an
agricultural commodity.

(21) FINANCIAL INSTITUTION.—The term “financial institu-
tion” means—

(A) a corporation operating under the fifth undesig-
nated paragraph of section 25 of the Federal Reserve Act
(12 U.S.C. 603), commonly known as “an agreement cor-
poration”;

(B) a corporation organized under section 25A of the
Federal Reserve Act (12 U.S.C. 611 et seq.), commonly
known as an “Edge Act corporation”;

(C) an institution that is regulated by the Farm Credit
Administration;

(D) a Federal credit union or State credit union (as de-
fined in section 101 of the Federal Credit Union Act (12
U.S.C. 1752));

(E) a depository institution (as defined in section 3 of
the Federal Deposit Insurance Act (12 U.S.C. 1813));

(F) a foreign bank or a branch or agency of a foreign
bank (each as defined in section 1(b) of the International
Banking Act of 1978 (12 U.S.C. 3101(b)));

(G) any financial holding company (as defined in sec-
tion 2 of the Bank Holding Company Act of 1956);

(H) a trust company; or

(I) a similarly regulated subsidiary or affiliate of an
entity described in any of subparagraphs (A) through (H).
(22) FLOOR BROKER.—

(A) IN GENERAL.—The term “floor broker” means any
person—

(i) who, in or surrounding any pit, ring, post, or
other place provided by a contract market for the
meeting of persons similarly engaged, shall purchase
or sell for any other person—

(I) any commodity for future delivery, security
futures product, or swap; or

(II) any commodity option authorized under
section 4c; or

(i1)) who is registered with the Commission as a
floor broker.

(B) FURTHER DEFINITION.—The Commission, by rule or
regulation, may include within, or exclude from, the term
“floor broker” any person in or surrounding any pit, ring,
post, or other place provided by a contract market for the
meeting of persons similarly engaged who trades for any
other person if the Commission determines that the rule
or regulation will effectuate the purposes of this Act.

(23) FLOOR TRADER.—

(A) IN GENERAL.—The term “floor trader” means any
person—

(i) who, in or surrounding any pit, ring, post, or
other place provided by a contract market for the
meeting of persons similarly engaged, purchases, or
sells solely for such person’s own account—
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(I) any commodity for future delivery, security
futures product, or swap; or
(II) any commodity option authorized under
section 4c; or
(i1) who is registered with the Commission as a
floor trader.

(B) FURTHER DEFINITION.—The Commission, by rule or
regulation, may include within, or exclude from, the term
“floor trader” any person in or surrounding any pit, ring,
post, or other place provided by a contract market for the
meeting of persons similarly engaged who trades solely for
such person’s own account if the Commission determines
that the rule or regulation will effectuate the purposes of
this Act.

(24) FOREIGN EXCHANGE FORWARD.—The term “foreign ex-
change forward” means a transaction that solely involves the
exchange of 2 different currencies on a specific future date at
a fixed rate agreed upon on the inception of the contract cov-
ering the exchange.

(25) FOREIGN EXCHANGE SWAP.—The term “foreign ex-
change swap” means a transaction that solely involves—

(A) an exchange of 2 different currencies on a specific
date at a fixed rate that is agreed upon on the inception
of the contract covering the exchange; and

(B) a reverse exchange of the 2 currencies described in
subparagraph (A) at a later date and at a fixed rate that
is agreed upon on the inception of the contract covering
the exchange.

(26) FOREIGN FUTURES AUTHORITY.—The term “foreign fu-
tures authority” means any foreign government, or any depart-
ment, agency, governmental body, or regulatory organization
empowered by a foreign government to administer or enforce
a law, rule, or regulation as it relates to a futures or options
matter, or any department or agency of a political subdivision
of a foreign government empowered to administer or enforce a
law, rule, or regulation as it relates to a futures or options
matter.

(27) FUTURE DELIVERY.—The term “future delivery” does
not include any sale of any cash commodity for deferred ship-
ment or delivery.

(28) FUTURES COMMISSION MERCHANT.—

(A) IN GENERAL.—The term “futures commission mer-
chant” means an individual, association, partnership, cor-
poration, or trust—

(i) that—
(I) is—
(aa) engaged in soliciting or in accepting
orders for—
(AA) the purchase or sale of a com-
modity for future delivery;
(BB) a security futures product;
(CC) a swap;
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(DD) any agreement, contract, or
transaction described in section
2(c)(2)(C)(1) or section 2(c)(2)(D)(1);

(EE) any commodity option author-
ized under section 4c; or

(FF) any leverage transaction author-
ized under section 19; or
(bb) acting as a counterparty in any

agreement, contract, or transaction described
in section 2(c)(2)(C)(1) or section 2(c)(2)(D)();
and
(II) in or in connection with the activities de-
scribed in items (aa) or (bb) of subclause (I), ac-
cepts any money, securities, or property (or ex-
tends credit in lieu thereof) to margin, guarantee,
or secure any trades or contracts that result or
may result therefrom; or
(ii) that is registered with the Commission as a fu-
tures commission merchant.

(B) FURTHER DEFINITION.—The Commission, by rule or
regulation, may include within, or exclude from, the term
“futures commission merchant” any person who engages in
soliciting or accepting orders for, or acting as a
counterparty in, any agreement, contract, or transaction
subject to this Act, and who accepts any money, securities,
or property (or extends credit in lieu thereof) to margin,
guarantee, or secure any trades or contracts that result or
may result therefrom, if the Commission determines that
the rule or regulation will effectuate the purposes of this
Act.

(29) HYBRID INSTRUMENT.—The term “hybrid instrument”
means a security having one or more payments indexed to the
value, level, or rate of, or providing for the delivery of, one or
more commodities.

(30) INTERSTATE COMMERCE.—The term “interstate com-
merce” means commerce—

(A) between any State, territory, or possession, or the
District of Columbia, and any place outside thereof; or

(B) between points within the same State, territory, or
possession, or the District of Columbia, but through any
place outside thereof, or within any territory or possession,
or the District of Columbia.

(31) INTRODUCING BROKER.—

(A) IN GENERAL.—The term “introducing broker”
means any person (except an individual who elects to be
and is registered as an associated person of a futures com-
mission merchant)—

(i) who—
(I) is engaged in soliciting or in accepting or-
ders for—

(aa) the purchase or sale of any com-
modity for future delivery, security futures
product, or swap;
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(bb) any agreement, contract, or trans-
action described in section 2(c)(2)(C)1) or sec-
tion 2(c)(2)(D)(1);

(ce) any commodity option authorized
under section 4c; or

(dd) any leverage transaction authorized
under section 19; and
(IT) does not accept any money, securities, or

property (or extend credit in lieu thereof) to mar-

gin, guarantee, or secure any trades or contracts
that result or may result therefrom; or

(i1) who is registered with the Commission as an
introducing broker.

(B) FURTHER DEFINITION.—The Commission, by rule or
regulation, may include within, or exclude from, the term
“introducing broker” any person who engages in soliciting
or accepting orders for any agreement, contract, or trans-
action subject to this Act, and who does not accept any
money, securities, or property (or extend credit in lieu
thereof) to margin, guarantee, or secure any trades or con-
tracts that result or may result therefrom, if the Commis-
sion determines that the rule or regulation will effectuate
the purposes of this Act.

(32) MAJOR SECURITY-BASED SWAP PARTICIPANT.—The term
“major security-based swap participant” has the meaning given
the term in section 3(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)).

(33) MAJOR SWAP PARTICIPANT.—

(A) IN GENERAL.—The term “major swap participant”
means any person who is not a swap dealer, and—

(1) maintains a substantial position in swaps for
any of the major swap categories as determined by the
Commission, excluding—

(I) positions held for hedging or mitigating
commercial risk; and

(IT) positions maintained by any employee
benefit plan (or any contract held by such a plan)

as defined in paragraphs (3) and (32) of section 3

of the Employee Retirement Income Security Act

of 1974 (29 U.S.C. 1002) for the primary purpose
of hedging or mitigating any risk directly associ-
ated with the operation of the plan;

(i) whose outstanding swaps create substantial
counterparty exposure that could have serious adverse
effects on the financial stability of the United States
banking system or financial markets; or

(iii)(I) is a financial entity that is highly leveraged
relative to the amount of capital it holds and that is
not subject to capital requirements established by an
appropriate Federal banking agency; and

(II) maintains a substantial position in out-
standing swaps in any major swap category as deter-
mined by the Commission.
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(B) DEFINITION OF SUBSTANTIAL POSITION.—For pur-
poses of subparagraph (A), the Commission shall define by
rule or regulation the term “substantial position” at the
threshold that the Commission determines to be prudent
for the effective monitoring, management, and oversight of
entities that are systemically important or can signifi-
cantly impact the financial system of the United States. In
setting the definition under this subparagraph, the Com-
mission shall consider the person’s relative position in
uncleared as opposed to cleared swaps and may take into
consideration the value and quality of collateral held
against counterparty exposures.

(C) SCOPE OF DESIGNATION.—For purposes of subpara-
graph (A), a person may be designated as a major swap
participant for 1 or more categories of swaps without being
classified as a major swap participant for all classes of
swaps.

(D) ExcLUSIONS.—The definition under this paragraph
shall not include an entity whose primary business is pro-
viding financing, and uses derivatives for the purpose of
hedging underlying commercial risks related to interest
rate and foreign currency exposures, 90 percent or more of
which arise from financing that facilitates the purchase or
lease of products, 90 percent or more of which are manu-
factured by the parent company or another subsidiary of
the parent company.

(34) MEMBER OF A REGISTERED ENTITY; MEMBER OF A DE-
RIVATIVES TRANSACTION EXECUTION FACILITY.—The term “mem-
ber” means, with respect to a registered entity or derivatives
transaction execution facility, an individual, association, part-
nership, corporation, or trust—

(A) owning or holding membership in, or admitted to
membership representation on, the registered entity or de-
rivatives transaction execution facility; or

(B) having trading privileges on the registered entity
or derivatives transaction execution facility.

A participant in an alternative trading system that is des-
ignated as a contract market pursuant to section 5f is deemed
a member of the contract market for purposes of transactions
in security futures products through the contract market.

(35) NARROW-BASED SECURITY INDEX.—

(A) The term “narrow-based security index” means an
index—

(1) that has 9 or fewer component securities;

(i1) in which a component security comprises more
than 30 percent of the index’s weighting;

(iii) in which the five highest weighted component
securities in the aggregate comprise more than 60 per-
cent of the index’s weighting; or

(iv) in which the lowest weighted component secu-
rities comprising, in the aggregate, 25 percent of the
index’s weighting have an aggregate dollar value of
average daily trading volume of less than $50,000,000
(or in the case of an index with 15 or more component
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securities, $30,000,000), except that if there are two or
more securities with equal weighting that could be in-
cluded in the calculation of the lowest weighted com-
ponent securities comprising, in the aggregate, 25 per-
cent of the index’s weighting, such securities shall be
ranked from lowest to highest dollar value of average
daily trading volume and shall be included in the cal-
culation based on their ranking starting with the low-

est ranked security.

(B) Notwithstanding subparagraph (A), an index is not

a narrow-based security index if—

@1)(D) it has at least 9 component securities;
(IT) no component security comprises more than
30 percent of the index’s weighting; and
(ITI) each component security is—
(aa) registered pursuant to section 12 of the
Securities Exchange Act of 1934;
(bb) one of 750 securities with the largest

market capitalization; and

(cc) one of 675 securities with the largest dol-
lar value of average daily trading volume;

(i) a board of trade was designated as a contract
market by the Commodity Futures Trading Commis-
sion with respect to a contract of sale for future deliv-
ery on the index, before the date of the enactment of
the Commodity Futures Modernization Act of 2000;

(i1i)(I) a contract of sale for future delivery on the
index traded on a designated contract market or reg-
istered derivatives transaction execution facility for at
least 30 days as a contract of sale for future delivery
on an index that was not a narrow-based security

index; and

(IT) it has been a narrow-based security index for
no more than 45 business days over 3 consecutive cal-

endar months;

(iv) a contract of sale for future delivery on the
index is traded on or subject to the rules of a foreign
board of trade and meets such requirements as are
jointly established by rule or regulation by the Com-
mission and the Securities and Exchange Commission;

(v) no more than 18 months have passed since the
date of the enactment of the Commodity Futures Mod-

ernization Act of 2000 and—

(I) it is traded on or subject to the rules of a

foreign board of trade;

(IT) the offer and sale in the United States of
a contract of sale for future delivery on the index
was authorized before the date of the enactment
of the Commodity Futures Modernization Act of

2000; and

(ITT) the conditions of such authorization con-

tinue to be met; or

(vi) a contract of sale for future delivery on the
index is traded on or subject to the rules of a board
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of trade and meets such requirements as are jointly

established by rule, regulation, or order by the Com-

mission and the Securities and Exchange Commission.

(C) Within 1 year after the date of the enactment of
the Commodity Futures Modernization Act of 2000, the
Commission and the Securities and Exchange Commission
jointly shall adopt rules or regulations that set forth the
requirements under subparagraph (B)(@iv).

(D) An index that is a narrow-based security index
solely because it was a narrow-based security index for
more than 45 business days over 3 consecutive calendar
months pursuant to clause (iii) of subparagraph (B) shall
not be a narrow-based security index for the 3 following
calendar months.

(E) For purposes of subparagraphs (A) and (B)—

(i) the dollar value of average daily trading vol-
ume and the market capitalization shall be calculated
as of the preceding 6 full calendar months; and

(1) the Commission and the Securities and Ex-
change Commission shall, by rule or regulation, jointly
specify the method to be used to determine market
capitalization and dollar value of average daily trading
volume.

(36) OPTION.—The term “option” means an agreement, con-
tract, or transaction that is of the character of, or is commonly
known to the trade as, an “option”, “privilege”, “indemnity”,
“bid”, “offer”, “put”, “call”’, “advance guaranty”, or “decline
guaranty”.

(37) ORGANIZED EXCHANGE.—The term “organized ex-
change” means a trading facility that—

(A) permits trading—

(1) by or on behalf of a person that is not an eligi-
ble contract participant; or

(i) by persons other than on a principal-to-prin-
cipal basis; or
(B) has adopted (directly or through another non-

governmental entity) rules that—

(i) govern the conduct of participants, other than
rules that govern the submission of orders or execu-
tion of transactions on the trading facility; and

(i1) include disciplinary sanctions other than the
exclusion of participants from trading.

(38) PERSON.—The term “person” imports the plural or sin-
gular, and includes individuals, associations, partnerships, cor-
porations, and trusts.

(39) PRUDENTIAL REGULATOR.—The term “prudential regu-
lator” means—

(A) the Board in the case of a swap dealer, major swap
participant, security-based swap dealer, or major security-
based swap participant that is—

(i) a State-chartered bank that is a member of the
Federal Reserve System;

(i) a State-chartered branch or agency of a foreign
bank;

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

19 COMMODITY EXCHANGE ACT Sec. 1a

(iii) any foreign bank which does not operate an
insured branch;

(iv) any organization operating under section 25A
of the Federal Reserve Act or having an agreement
with the Board under section 225 of the Federal Re-
serve Act;

(v) any bank holding company (as defined in sec-
tion 2 of the Bank Holding Company Act of 1965 (12
U.S.C. 1841)), any foreign bank (as defined in section
1(b)(7) of the International Banking Act of 1978 (12
U.S.C. 3101(b)(7)) that is treated as a bank holding
company under section 8(a) of the International Bank-
ing Act of 1978 (12 U.S.C. 3106(a)), and any sub-
sidiary of such a company or foreign bank (other than
a subsidiary that is described in subparagraph (A) or
(B) or that is required to be registered with the Com-
mission as a swap dealer or major swap participant
under this Act or with the Securities and Exchange
Commission as a security-based swap dealer or major
security-based swap participant);

(vi) after the transfer date (as defined in section
311 of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act), any savings and loan holding
company (as defined in section 10 of the Home Own-
ers’ Loan Act (12 U.S.C. 1467a)) and any subsidiary of
such company (other than a subsidiary that is de-
scribed in subparagraph (A) or (B) or that is required
to be registered as a swap dealer or major swap partic-
ipant with the Commission under this Act or with the
Securities and Exchange Commission as a security-
based swap dealer or major security-based swap par-
ticipant); or

(vii) any organization operating under section 25A
of the Federal Reserve Act (12U.S.C. 611 et seq.) or
having an agreement with the Board under section 25
of the Federal Reserve Act (12 U.S.C. 601 et seq.);

(B) the Office of the Comptroller of the Currency in
the case of a swap dealer, major swap participant, secu-
rity-based swap dealer, or major security-based swap par-
ticipant that is—

(1) a national bank;

(i1) a federally chartered branch or agency of a for-
eign bank; or

(iii) any Federal savings association;

(C) the Federal Deposit Insurance Corporation in the
case of a swap dealer, major swap participant, security-
based swap dealer, or major security-based swap partici-
pant that is—

(i) a State-chartered bank that is not a member of
the Federal Reserve System; or

(i1) any State savings association;

(D) the Farm Credit Administration, in the case of a
swap dealer, major swap participant, security-based swap
dealer, or major security-based swap participant that is an
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institution chartered under the Farm Credit Act of 1971
(12 U.S.C. 2001 et seq.); and
(E) the Federal Housing Finance Agency in the case of

a swap dealer, major swap participant, security-based

swap dealer, or major security-based swap participant that

is a regulated entity (as such term is defined in section

1303 of the Federal Housing Enterprises Financial Safety

and Soundness Act of 1992).

(40) REGISTERED ENTITY.—The term “registered entity”
means—

(A) a board of trade designated as a contract market

under section 5;

(B) a derivatives clearing organization registered
under section 5b;

(C) a board of trade designated as a contract market
under section 5f;

(D) a swap execution facility registered under section
5h;

(E) a swap data repository registered under section 21;
and

(F) with respect to a contract that the Commission de-
termines is a significant price discovery contract, any elec-
tronic trading facility on which the contract is executed or
traded.

(41) SECURITY.—The term “security” means a security as
defined in section 2(a)(1) of the Securities Act of 1933 (15
U.S.C. 77b(a)(1)) or section 3(a)(10) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(10)).

(42) SECURITY-BASED SWAP.—The term “security-based
swap” has the meaning given the term in section 3(a) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)).

(43) SECURITY-BASED SWAP DEALER.—The term “security-
based swap dealer” has the meaning given the term in section
3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)).

(44) SECURITY FUTURE.—The term “security future” means
a contract of sale for future delivery of a single security or of
a narrow-based security index, including any interest therein
or based on the value thereof, except an exempted security
under section 3(a)(12) of the Securities Exchange Act of 1934
as in effect on the date of the enactment of the Futures Trad-
ing Act of 1982 (other than any municipal security as defined
in section 3(a)(29) of the Securities Exchange Act of 1934 as in
effect on the date of the enactment of the Futures Trading Act
of 1982). The term “security future” does not include any
agreement, contract, or transaction excluded from this Act
under section 2(c), 2(d), 2(f), or 2(g) of this Act (as in effect on
the date of the enactment of the Commodity Futures Mod-
ernization Act of 2000) or title IV of the Commodity Futures
Modernization Act of 2000.

(45) SECURITY FUTURES PRODUCT.—The term “security fu-
tures product” means a security future or any put, call, strad-
dle, option, or privilege on any security future.
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(46) SIGNIFICANT PRICE DISCOVERY CONTRACT.—The term
“significant price discovery contract” means an agreement, con-
tract, or transaction subject to section 2(h)(5).

(47) Swap.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the term “swap” means any agreement, contract, or
transaction—

(i) that is a put, call, cap, floor, collar, or similar
option of any kind that is for the purchase or sale, or
based on the value, of 1 or more interest or other
rates, currencies, commodities, securities, instruments
of indebtedness, indices, quantitative measures, or
other financial or economic interests or property of
any kind;

(i) that provides for any purchase, sale, payment,
or delivery (other than a dividend on an equity secu-
rity) that is dependent on the occurrence, nonoccur-
rence, or the extent of the occurrence of an event or
contingency associated with a potential financial, eco-
nomic, or commercial consequence;

(iii) that provides on an executory basis for the ex-
change, on a fixed or contingent basis, of 1 or more
payments based on the value or level of 1 or more in-
terest or other rates, currencies, commodities, securi-
ties, instruments of indebtedness, indices, quantitative
measures, or other financial or economic interests or
property of any kind, or any interest therein or based
on the value thereof, and that transfers, as between
the parties to the transaction, in whole or in part, the
financial risk associated with a future change in any
such value or level without also conveying a current or
future direct or indirect ownership interest in an asset
(including any enterprise or investment pool) or liabil-
ity that incorporates the financial risk so transferred,
including any agreement, contract, or transaction com-
monly known as—

(I) an interest rate swap;
(IT) a rate floor;
(IIT) a rate cap;
(IV) a rate collar;
(V) a cross-currency rate swap;
(VI) a basis swap;
(VII) a currency swap;
(VIII) a foreign exchange swap;
(IX) a total return swap;
(X) an equity index swap;
(XI) an equity swap;
(XTI) a debt index swap;
(XIII) a debt swap;
(XIV) a credit spread,;
(XV) a credit default swap;
(XVI) a credit swap;
(XVII) a weather swap;
(XVIII) an energy swap;
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(XIX) a metal swap;

(XX) an agricultural swap;
(XXI) an emissions swap; and
(XXII) a commodity swap;

(iv) that is an agreement, contract, or transaction
that is, or in the future becomes, commonly known to
the trade as a swap;

(v) including any security-based swap agreement
which meets the definition of “swap agreement” as de-
fined in section 206A of the Gramm-Leach-Bliley Act
(15 U.S.C. 78c¢ note) of which a material term is based
on the price, yield, value, or volatility of any security
or any group or index of securities, or any interest
therein; or

(vi) that is any combination or permutation of, or
option on, any agreement, contract, or transaction de-
scribed in any of clauses (i) through (v).

(B) ExcLUSIONS.—The term “swap” does not include—

(i) any contract of sale of a commodity for future
delivery (or option on such a contract), leverage con-
tract authorized under section 19, security futures
product, or agreement, contract, or transaction de-
scribed in section 2(¢)(2)(C)(1) or section 2(c)(2)(D)();

(i1) any sale of a nonfinancial commodity or secu-
rity for deferred shipment or delivery, so long as the
transaction is intended to be physically settled;

(iii) any put, call, straddle, option, or privilege on
any security, certificate of deposit, or group or index of
securities, including any interest therein or based on
the value thereof, that is subject to—

(I) the Securities Act of 1933 (15 U.S.C. 77a
et seq.); and
(IT) the Securities Exchange Act of 1934 (15

U.S.C. 78a et seq.);

(iv) any put, call, straddle, option, or privilege re-
lating to a foreign currency entered into on a national
securities exchange registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 (15 U.S.C.
78f(a));

(v) any agreement, contract, or transaction pro-
viding for the purchase or sale of 1 or more securities
on a fixed basis that is subject to—

(I) the Securities Act of 1933 (15 U.S.C. 77a
et seq.); and
(IT) the Securities Exchange Act of 1934 (15

U.S.C. 78a et seq.);

(vi) any agreement, contract, or transaction pro-
viding for the purchase or sale of 1 or more securities
on a contingent basis that is subject to the Securities
Act of 1933 (15 U.S.C. 77a et seq.) and the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.), unless
the agreement, contract, or transaction predicates the
purchase or sale on the occurrence of a bona fide con-
tingency that might reasonably be expected to affect or
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be affected by the creditworthiness of a party other

than a party to the agreement, contract, or trans-

action;

(viil) any note, bond, or evidence of indebtedness
that is a security, as defined in section 2(a)(1) of the
Securities Act of 1933 (15 U.S.C. 77b(a)(1));

(viii) any agreement, contract, or transaction that
is—

(I) based on a security; and

(IT) entered into directly or through an under-
writer (as defined in section 2(a)(11) of the Securi-
ties Act of 1933 (15 U.S.C. 77b(a)(11)) by the
issuer of such security for the purposes of raising
capital, unless the agreement, contract, or trans-
action is entered into to manage a risk associated
with capital raising;

(ix) any agreement, contract, or transaction a
counterparty of which is a Federal Reserve bank, the
Federal Government, or a Federal agency that is ex-
pressly backed by the full faith and credit of the
United States; and

(x) any security-based swap, other than a security-
based swap as described in subparagraph (D).

(C) RULE OF CONSTRUCTION REGARDING MASTER AGREE-
MENTS.—

(i) IN GENERAL.—Except as provided in clause (ii),
the term “swap” includes a master agreement that
provides for an agreement, contract, or transaction
that is a swap under subparagraph (A), together with
each supplement to any master agreement, without re-
gard to whether the master agreement contains an
agreement, contract, or transaction that is not a swap
pursuant to subparagraph (A).

(i) EXCEPTION.—For purposes of clause (i), the
master agreement shall be considered to be a swap
only with respect to each agreement, contract, or
transaction covered by the master agreement that is a
swap pursuant to subparagraph (A).

(D) MIXeEDp swAP.—The term “security-based swap” in-
cludes any agreement, contract, or transaction that is as
described in section 3(a)(68)(A) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(68)(A)) and also is based on
the value of 1 or more interest or other rates, currencies,
commodities, instruments of indebtedness, indices, quan-
titative measures, other financial or economic interest or
property of any kind (other than a single security or a nar-
row-based security index), or the occurrence, non-occur-
rence, or the extent of the occurrence of an event or contin-
gency associated with a potential financial, economic, or
commercial consequence (other than an event described in
subparagraph (A)(iii)).

(E) TREATMENT OF FOREIGN EXCHANGE SWAPS AND
FORWARDS.—

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 1a COMMODITY EXCHANGE ACT 24

(1) IN GENERAL.—Foreign exchange swaps and for-
eign exchange forwards shall be considered swaps
under this paragraph unless the Secretary makes a
written determination under section 1b that either for-
le)igr}ll exchange swaps or foreign exchange forwards or

oth—
(I) should be not be regulated as swaps under
this Act; and
(II) are not structured to evade the Dodd-

Frank Wall Street Reform and Consumer Protec-

tion Act in violation of any rule promulgated by

gle Commission pursuant to section 721(c) of that
ct.

(i1) CONGRESSIONAL NOTICE; EFFECTIVENESS.—The
Secretary shall submit any written determination
under clause (i) to the appropriate committees of Con-
gress, including the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate and the Committee on
Agriculture of the House of Representatives. Any such
written determination by the Secretary shall not be ef-
fective until it is submitted to the appropriate commit-
tees of Congress.

(iii)) REPORTING.—Notwithstanding a written de-
termination by the Secretary under clause (i), all for-
eign exchange swaps and foreign exchange forwards
shall be reported to either a swap data repository, or,
if there is no swap data repository that would accept
such swaps or forwards, to the Commission pursuant
to section 4r within such time period as the Commis-
sion may by rule or regulation prescribe.

(iv) BUSINESS STANDARDS.—Notwithstanding a
written determination by the Secretary pursuant to
clause (i), any party to a foreign exchange swap or for-
ward that is a swap dealer or major swap participant
shall conform to the business conduct standards con-
tained in section 4s(h).

(v) SECRETARY.—For purposes of this subpara-
graph, the term “Secretary” means the Secretary of
the Treasury.

(F) EXCEPTION FOR CERTAIN FOREIGN EXCHANGE SWAPS
AND FORWARDS.—

(1) REGISTERED ENTITIES.—Any foreign exchange
swap and any foreign exchange forward that is listed
and traded on or subject to the rules of a designated
contract market or a swap execution facility, or that is
cleared by a derivatives clearing organization, shall
not be exempt from any provision of this Act or
amendments made by the Wall Street Transparency
and Accountability Act of 2010 prohibiting fraud or
manipulation.

(11) RETAIL TRANSACTIONS.—Nothing in subpara-
graph (E) shall affect, or be construed to affect, the ap-
plicability of this Act or the jurisdiction of the Com-
mission with respect to agreements, contracts, or

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

August 3, 2018

25

COMMODITY EXCHANGE ACT Sec. 1a

transactions in foreign currency pursuant to section

2(c)(2).

(48) SWAP DATA REPOSITORY.—The term “swap data reposi-
tory” means any person that collects and maintains informa-
tion or records with respect to transactions or positions in, or
the terms and conditions of, swaps entered into by third par-
ties for the purpose of providing a centralized recordkeeping fa-
cility for swaps.

(49) SWAP DEALER.—

(A) IN GENERAL.—The term “swap dealer” means any
person who—

(1) holds itself out as a dealer in swaps;

(i1) makes a market in swaps;

(iii) regularly enters into swaps with counterpar-
ties as an ordinary course of business for its own ac-
count; or

(iv) engages in any activity causing the person to
be commonly known in the trade as a dealer or market
maker in swaps,

provided however, in no event shall an insured depository

institution be considered to be a swap dealer to the extent

it offers to enter into a swap with a customer in connection
with originating a loan with that customer.

(B) INCLUSION.—A person may be designated as a
swap dealer for a single type or single class or category of
swap or activities and considered not to be a swap dealer
for other types, classes, or categories of swaps or activities.

(C) EXCEPTION.—The term “swap dealer” does not in-
clude a person that enters into swaps for such person’s
own account, either individually or in a fiduciary capacity,
but not as a part of a regular business.

(D) DE MINIMIS EXCEPTION.—The Commission shall ex-
empt from designation as a swap dealer an entity that en-
gages in a de minimis quantity of swap dealing in connec-
tion with transactions with or on behalf of its customers.
The Commission shall promulgate regulations to establish
factors with respect to the making of this determination to
exempt.

(50) SWAP EXECUTION FACILITY.—The term “swap execution
facility” means a trading system or platform in which multiple
participants have the ability to execute or trade swaps by ac-
cepting bids and offers made by multiple participants in the fa-
cility or system, through any means of interstate commerce, in-
cluding any trading facility, that—

(A) facilitates the execution of swaps between persons;
and

(B) is not a designated contract market.

(51) TRADING FACILITY.—

(A) IN GENERAL.—The term “trading facility” means a
person or group of persons that constitutes, maintains, or
provides a physical or electronic facility or system in which
multiple participants have the ability to execute or trade
agreements, contracts, or transactions—
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(1) by accepting bids or offers made by other par-
ticipants that are open to multiple partipants in the
facility or system; or

(i1) through the interaction of multiple bids or
multiple offers within a system with a pre-determined
non-discretionary automated trade matching and exe-
cution algorithm.

(B) ExcLUsIONS.—The term “trading facility” does not
include—

(i) a person or group of persons solely because the
person or group of persons constitutes, maintains, or
provides an electronic facility or system that enables
participants to negotiate the terms of and enter into
bilateral transactions as a result of communications
exchanged by the parties and not from interaction of
multiple bids and multiple offers within a predeter-
mined, nondiscretionary automated trade matching
and execution algorithm;

(il) a government securities dealer or government
securities broker, to the extent that the dealer or
broker executes or trades agreements, contracts, or
transactions in government securities, or assists per-
sons in communicating about, negotiating, entering
into, executing, or trading an agreement, contract, or
transaction in government securities (as the terms
“government securities dealer”, “government securities
broker”, and “government securities” are defined in
section 3(a) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a))); or

(iii) facilities on which bids and offers, and accept-
ances of bids and offers effected on the facility, are not
binding.

Any person, group of persons, dealer, broker, or facility de-
scribed in clause (i) or (ii) is excluded from the meaning of
the term “trading facility” for the purposes of this Act
without any prior specific approval, certification, or other
action by the Commission.

(C) SPECIAL RULE.—A person or group of persons that
would not otherwise constitute a trading facility shall not
be considered to be a trading facility solely as a result of
the submission to a derivatives clearing organization of
transactions executed on or through the person or group of
persons.

SEC. 1b. [7 U.S.C. 1b] REQUIREMENTS OF SECRETARY OF THE TREAS-
URY REGARDING EXEMPTION OF FOREIGN EXCHANGE
SWAPS AND FOREIGN EXCHANGE FORWARDS FROM DEFI-
NITION OF THE TERM “SWAP”.

(a) REQUIRED CONSIDERATIONS.—In determining whether to ex-
empt foreign exchange swaps and foreign exchange forwards from
the definition of the term “swap”, the Secretary of the Treasury (re-
ferred to in this section as the “Secretary”) shall consider—

(1) whether the required trading and clearing of foreign ex-

change swaps and foreign exchange forwards would create sys-

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

21 COMMODITY EXCHANGE ACT Sec. 2

temic risk, lower transparency, or threaten the financial sta-

bility of the United States;

(2) whether foreign exchange swaps and foreign exchange
forwards are already subject to a regulatory scheme that is
materially comparable to that established by this Act for other
classes of swaps;

(3) the extent to which bank regulators of participants in
the foreign exchange market provide adequate supervision, in-
cluding capital and margin requirements;

(4) the extent of adequate payment and settlement sys-
tems; and

(5) the use of a potential exemption of foreign exchange
swaps and foreign exchange forwards to evade otherwise appli-
cable regulatory requirements.

(b) DETERMINATION.—If the Secretary makes a determination
to exempt foreign exchange swaps and foreign exchange forwards
from the definition of the term “swap”, the Secretary shall submit
to the appropriate committees of Congress a determination that
contains—

(1) an explanation regarding why foreign exchange swaps
and foreign exchange forwards are qualitatively different from
other classes of swaps in a way that would make the foreign
exchange swaps and foreign exchange forwards ill-suited for
regulation as swaps; and

(2) an identification of the objective differences of foreign
exchange swaps and foreign exchange forwards with respect to
standard swaps that warrant an exempted status.

(c) EFFECT OF DETERMINATION.—A determination by the Sec-
retary under subsection (b) shall not exempt any foreign exchange
swaps and foreign exchange forwards traded on a designated con-
tract market or swap execution facility from any applicable anti-
fraud and antimanipulation provision under this title.

SEC. 2. [7 U.S.C. 2] JURISDICTION OF COMMISSION; LIABILITY OF
PRINCIPAL FOR ACT OF AGENT; COMMODITY FUTURES
TRADING COMMISSION; TRANSACTION IN INTERSTATE
COMMERCE.

(a) JURISDICTION OF COMMISSION; COMMODITY FUTURES TRAD-
ING COMMISSION.—

(1) JURISDICTION OF COMMISSION.—

(A) IN GENERAL.—The Commission shall have exclu-
sive jurisdiction, except to the extent otherwise provided in
the Wall Street Transparency and Accountability Act of
2010 (including an amendment made by that Act) and sub-
paragraphs (C), (D), and (I) of this paragraph and sub-
sections (¢) and (f), with respect to accounts, agreements
(including any transaction which is of the character of, or
is commonly known to the trade as, an “option”, “privi-
lege”, “indemnity”, “bid”, “offer”, “put”, “call”’, “advance
guaranty”, or “decline guaranty”), and transactions involv-
ing swaps or contracts of sale of a commodity for future de-
livery (including significant price discovery contracts),
traded or executed on a contract market designated pursu-
ant to section 5 or a swap execution facility pursuant to
section 5h or any other board of trade, exchange, or mar-
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ket, and transactions subject to regulation by the Commis-
sion pursuant to section 19 of this Act. Except as herein-
above provided, nothing contained in this section shall (I)
supersede or limit the jurisdiction at any time conferred on
the Securities and Exchange Commission or other regu-
latory authorities under the laws of the United States or
of any State, or (II) restrict the Securities and Exchange
Commission and such other authorities from carrying out
their duties and responsibilities in accordance with such
laws. Nothing in this section shall supersede or limit the
jSurisdiction conferred on courts of the United States or any
tate.

(B) LIABILITY OF PRINCIPAL FOR ACT OF AGENT.—The
act, omission, or failure of any official, agent, or other per-
son acting for any individual, association, partnership, cor-
poration, or trust within the scope of his employment or of-
fice shall be deemed the act, omission, or failure of such
individual, association, partnership, corporation, or trust,
as well as of such official, agent, or other person.

[DESIGNATION OF BOARDS OF TRADE AS CONTRACT MARKETS]

(C) Notwithstanding any other provision of law—

(1)(I) Except as provided in subclause (II), this Act
shall not apply to and the Commission shall have no
jurisdiction to designate a board of trade as a contract
market for any transaction whereby any party to such
transaction acquires any put, call, or other option on
one or more securities (as defined in section 2(1) of the
Securities Act of 1933 or section 3(a)(10) of the Securi-
ties Exchange Act of 1934 on the date of enactment of
the Futures Trading Act of 1982), including any group
or index of such securities, or any interest therein or
based on the value thereof.

(IT) This Act shall apply to and the Commis-
sion shall have jurisdiction with respect to ac-
counts, agreements, and transactions involving,
and may permit the listing for trading pursuant to
section 5c¢(c) of, a put, call, or other option on 1 or
more securities (as defined in section 2(a)(1) of the
Securities Act of 1933 or section 3(a)(10) of the Se-
curities Exchange Act of 1934 on the date of en-
actment of the Futures Trading Act of 1982), in-
cluding any group or index of such securities, or
any interest therein or based on the value thereof,
that is exempted by the Securities and Exchange
Commission pursuant to section 36(a)(1) of the Se-
curities Exchange Act of 1934 with the condition
that the Commission exercise concurrent jurisdic-
tion over such put, call, or other option; provided,
however, that nothing in this paragraph shall be
construed to affect the jurisdiction and authority
of the Securities and Exchange Commission over
such put, call, or other option.
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(i1)) This Act shall apply to and the Commission
shall have exclusive jurisdiction with respect to ac-
counts, agreements (including any transaction which
is of the character of, or is commonly known to the
trade as, an “option”, “privilege”, “indemnity”, “bid”,
“offer”, “put”, “call”, “advance guaranty”, or “decline
guaranty”) and transactions involving, and may des-
ignate a board of trade as a contract market in, or reg-
ister a derivatives transaction execution facility that
trades or executes, contracts of sale (or options on
such contracts) for future delivery 4 of a group or index
of securities (or any interest therein or based upon the
value thereof): Provided, however, That no board of
trade shall be designated as a contract market with
respect to any such contracts of sale (or options on
such contracts) for future delivery, and no derivatives
transaction execution facility shall trade or execute
such contracts of sale (or options on such contracts) for
future delivery,4 unless the board of trade or the de-
rivatives transaction execution facility, and the appli-
cable contract, meet the following minimum require-
ments:

(I) Settlement of or delivery on such contract

(or option on such contract) shall be effected in

cash or by means other than the transfer or re-

ceipt of any security, except an exempted security
under section 3 of the Securities Act of 1933 or
section 3(a)(12) of the Securities Exchange Act of

1934 as in effect on the date of enactment of the

Futures Trading Act of 1982 (other than any mu-

nicipal security, as defined in section 3(a)(29) of

the Securities Exchange Act of 1934 on the date

of enactment of the Futures Trading Act of 1982);

(II) Trading in such contract (or option on
such contract) shall not be readily susceptible to
manipulation of the price of such contract (or op-
tion on such contract), nor to causing or being
used in the manipulation of the price of any un-
derlying security, option on such security or option
on a group or index including such securities; and

(IIT)5 Such group or index of securities shall not con-

stitute a narrow-based security index.

(iii) 6 If, in its discretion, the Commission determines that
a stock index futures contract, notwithstanding its conform-
ance with the requirements in clause (ii) of this subparagraph,
can reasonably be used as a surrogate for trading a security

4Section 251(a)(1)(A)(i) of the Commodity Futures Modernization Act of 2000 (Public Law

106-554, 114 Stat. 2763, 2763A-437, Dec. 21, 2000), amended this clause by inserting after
“contracts) for future delivery” the following: “, and no derivatives transaction execution facility
shall trade or execute such contracts of sale (or options on such contracts) for future delivery,”.
Section 251(a)(1)(A)(ii) of that Act did not specify whether the new phrase should be inserted
after the first or second occurrence of the phrase “contracts) for future delivery” in this clause.
The amendment inserts the new phrase after the second occurrence of the phrase to effectuate
the probable intent of Congress.

5So in original. Probably should be indented the same as subclauses (I) and (II).

6So in original. Probably should be indented the same as clause (iv).
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(including a security futures product), it may, by order, require
such contract and any option thereon be traded and regulated
as security futures products as defined in section 3(a)(56) of
the Securities Exchange Act of 1934 and section la of this Act
subject to all rules and regulations applicable to security fu-
tures products under this Act and the securities laws as de-
fined in section 3(a)(47) of the Securities Exchange Act of 1934.
(iv) No person shall offer to enter into, enter into,
or confirm the execution of any contract of sale (or op-
tion on such contract) for future delivery of any secu-
rity, or interest therein or based on the value thereof,
except an exempted security under or 7 section 3(a)(12)
of the Securities Exchange Act of 1934 as in effect on
the date of enactment of the Futures Trading Act of
1982 (other than any municipal security as defined in
section 3(a)(29) of the Securities Exchange Act of 1934
on the date of enactment of the Futures Trading Act
of 1982), or except as provided in clause (ii) of this
subparagraph or subparagraph (D), any group or index
of such securities or any interest therein or based on

the value thereof.

(v)8(I) Notwithstanding any other provision of this Act,
any contract market in a stock index futures contract (or op-
tion thereon) other than a security futures product, or any de-
rivatives transaction execution facility on which such contract
or option is traded, shall file with the Board of Governors of
the Federal Reserve System any rule establishing or changing
the levels of margin (initial and maintenance) for such stock
index futures contract (or option thereon) other than security
futures products.

(IT) The Board may at any time request any contract mar-
ket or derivatives transaction execution facility to set the mar-
gin for any stock index futures contract (or option thereon),
other than for any security futures product, at such levels as
the Board in its judgment determines are appropriate to pre-
serve the financial integrity of the contract market or deriva-
tives transaction execution facility, or its clearing system, or to
prevent systemic risk. If the contract market or derivatives
transaction execution facility fails to do so within the time
specified by the Board in its request, the Board may direct the
contract market or derivatives transaction execution facility to
alter or supplement the rules of the contract market or deriva-
tives transaction execution facility as specified in the request.

(ITI) Subject to such conditions as the Board may deter-
mine, the Board may delegate any or all of its authority, relat-
ing to margin for any stock index futures contract (or option
thereon), other than security futures products, under this
clause to the Commission.

(IV) It shall be unlawful for any futures commission mer-
chant to, directly or indirectly, extend or maintain credit to or

7So in original from section 123(a)(2)(B)(ii)(I)(aa) of the Commodity Futures Modernization
Act of 2000 (Public Law 106-554, 114 Stat. 2763, 2763A—406, Dec. 21, 2000). Probably should
strike “or”.

8So in original. Probably should be indented the same as clause (iv).
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for, or collect margin from any customer on any security fu-

tures product unless such activities comply with the regula-

tions prescribed pursuant to section 7(c)(2)(B) of the Securities

Exchange Act of 1934.

(V) Nothing in this clause shall supersede or limit the au-
thority granted to the Commission in section 8a(9) to direct a
contract market or registered derivatives transaction execution
facility, on finding an emergency to exist, to raise temporary
margin levels on any futures contract, or option on the contract
covered by this clause, or on any security futures product.

(VI) Any action taken by the Board, or by the Commission
acting under the delegation of authority under subclause III,°
under this clause directing a contract market to alter or sup-
plement a contract market rule shall be subject to review only
in the Court of Appeals where the party seeking review resides
or has its principal place of business, or in the United States
Court of Appeals for the District of Columbia Circuit. The re-
view shall be based on the examination of all information be-
fore the Board or the Commission, as the case may be, at the
time the determination was made. The court reviewing the ac-
tion of the Board or the Commission shall not enter a stay or
order of mandamus unless the court has determined, after no-
tice and a hearing before a panel of the court, that the agency
action complained of was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.

(D)(1) Notwithstanding any other provision of this Act, the Se-
curities and Exchange Commission shall have jurisdiction and au-
thority over security futures as defined in section 3(a)(55) of the Se-
curities Exchange Act of 1934, section 2(a)(16) of the Securities Act
of 1933, section 2(a)(52) of the Investment Company Act of 1940,
and section 202(a)(27) of the Investment Advisers Act of 1940, op-
tions on security futures, and persons effecting transactions in se-
curity futures and options thereon, and this Act shall apply to and
the Commission shall have jurisdiction with respect to accounts,
agreements (including any transaction which is of the character of,
or is commonly known to the trade as, an “option”, “privilege”, “in-
demnity”, “bid”, “offer”, “put”, “call”’, “advance guaranty”, or “de-
cline guaranty”), contracts, and transactions involving, and may
designate a board of trade as a contract market in, or register a
derivatives transaction execution facility that trades or executes, a
security futures product as defined in section la of this Act: Pro-
vided, however, That, except as provided in clause (vi) of this sub-
paragraph, no board of trade shall be designated as a contract mar-
ket with respect to, or registered as a derivatives transaction exe-
cution facility for, any such contracts of sale for future delivery un-
less the board of trade and the applicable contract meet the fol-
lowing criteria:

(I) Except as otherwise provided in a rule, regulation, or
order issued pursuant to clause (v) of this subparagraph, any
security underlying the security future, including each compo-
nent security of a narrow-based security index, is registered
pursuant to section 12 of the Securities Exchange Act of 1934.

9So in original. Probably should be “(III),”.
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(II) If the security futures product is not cash settled, the
board of trade on which the security futures product is traded
has arrangements in place with a clearing agency registered
pursuant to section 17A of the Securities Exchange Act of 1934
for the payment and delivery of the securities underlying the
security futures product.

(III) Except as otherwise provided in a rule, regulation, or
order issued pursuant to clause (v) of this subparagraph, the
security future is based upon common stock and such other eq-
uity securities as the Commission and the Securities and Ex-
change Commission jointly determine appropriate.

(IV) The security futures product is cleared by a clearing
agency that has in place provisions for linked and coordinated
clearing with other clearing agencies that clear security futures
products, which permits the security futures product to be pur-
chased on a designated contract market, registered derivatives
transaction execution facility, national securities exchange reg-
istered under section 6(a) of the Securities Exchange Act of
1934, or national securities association registered pursuant to
section 15A(a) of the Securities Exchange Act of 1934 and off-
set on another designated contract market, registered deriva-
tives transaction execution facility, national securities ex-
change registered under section 6(a) of the Securities Exchange
Act of 1934, or national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934.

(V) Only futures commission merchants, introducing bro-
kers, commodity trading advisors, commodity pool operators or
associated persons subject to suitability rules comparable to
those of a national securities association registered pursuant to
section 15A(a) of the Securities Exchange Act of 1934 solicit,
accept any order for, or otherwise deal in any transaction in or
in connection with the security futures product.

(VI) The security futures product is subject to a prohibition
against dual trading in section 4j of this Act and the rules and
regulations thereunder or the provisions of section 11(a) of the
Securities Exchange Act of 1934 and the rules and regulations
thereunder, except to the extent otherwise permitted under the
Securities Exchange Act of 1934 and the rules and regulations
thereunder.

(VII) Trading in the security futures product is not readily
susceptible to manipulation of the price of such security fu-
tures product, nor to causing or being used in the manipulation
of the price of any underlying security, option on such security,
or option on a group or index including such securities;

(VIII) The board of trade on which the security futures
product is traded has procedures in place for coordinated sur-
veillance among such board of trade, any market on which any
security underlying the security futures product is traded, and
other markets on which any related security is traded to detect
manipulation and insider trading, except that, if the board of
trade is an alternative trading system, a national securities as-
sociation registered pursuant to section 15A(a) of the Securities
Exchange Act of 1934 or national securities exchange reg-
istered pursuant to section 6(a) of the Securities Exchange Act
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of 1934 of which such alternative trading system is a member

has in place such procedures.

(IX) The board of trade on which the security futures prod-
uct is traded has in place audit trails necessary or appropriate
to facilitate the coordinated surveillance required in subclause
(VIII), except that, if the board of trade is an alternative trad-
ing system, a national securities association registered pursu-
ant to section 15A(a) of the Securities Exchange Act of 1934 or
national securities exchange registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 of which such alter-
native trading system is a member has rules to require such
audit trails.

(X) The board of trade on which the security futures prod-
uct is traded has in place procedures to coordinate trading
halts between such board of trade and markets on which any
security underlying the security futures product is traded and
other markets on which any related security is traded, except
that, if the board of trade is an alternative trading system, a
national securities association registered pursuant to section
15A(a) of the Securities Exchange Act of 1934 or national secu-
rities exchange registered pursuant to section 6(a) of the Secu-
rities Exchange Act of 1934 of which such alternative trading
system is a member has rules to require such coordinated trad-
ing halts.

(XI) The margin requirements for a security futures prod-
uct comply with the regulations prescribed pursuant to section
7(c)(2)(B) of the Securities Exchange Act of 1934, except that
nothing in this subclause shall be construed to prevent a board
of trade from requiring higher margin levels for a security fu-
tures product when it deems such action to be necessary or ap-
propriate.

(i1) It shall be unlawful for any person to offer, to enter into,
to execute, to confirm the execution of, or to conduct any office or
business anywhere in the United States, its territories or posses-
sions, for the purpose of soliciting, or accepting any order for, or
otherwise dealing in, any transaction in, or in connection with, a
security futures product unless—

(I) the transaction is conducted on or subject to the rules
of a board of trade that—

(aa) has been designated by the Commission as a con-
tract market in such security futures product; or

(bb) is a registered derivatives transaction execution
facility for the security futures product that has provided

a certification with respect to the security futures product

pursuant to clause (vii);

(IT) the contract is executed or consummated by, through,
or with a member of the contract market or registered deriva-
tives transaction execution facility; and

(IIT) the security futures product is evidenced by a record
in writing which shows the date, the parties to such security
futures product and their addresses, the property covered, and
its price, and each contract market member or registered de-
rivatives transaction execution facility member shall keep the
record for a period of 3 years from the date of the transaction,
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or for a longer period if the Commission so directs, which

record shall at all times be open to the inspection of any duly

authorized representative of the Commission.

(ii1)(I) Except as provided in subclause (II) but notwithstanding
any other provision of this Act, no person shall offer to enter into,
enter into, or confirm the execution of any option on a security fu-
ture.

(II) After 3 years after the date of the enactment of the Com-
modity Futures Modernization Act of 2000, the Commission and
the Securities and Exchange Commission may by order jointly de-
termine to permit trading of options on any security future author-
ized to be traded under the provisions of this Act and the Securities
Exchange Act of 1934.

@iv)(I) All relevant records of a futures commission merchant or
introducing broker registered pursuant to section 4f(a)(2), floor
broker or floor trader exempt from registration pursuant to section
4f(a)(3), associated person exempt from registration pursuant to
section 4k(6), or board of trade designated as a contract market in
a security futures product pursuant to section 5f shall be subject
to such reasonable periodic or special examinations by representa-
tives of the Commission as the Commission deems necessary or ap-
propriate in the public interest, for the protection of investors, or
otherwise in furtherance of the purposes of this Act, and the Com-
mission, before conducting any such examination, shall give notice
to the Securities and Exchange Commission of the proposed exam-
ination and consult with the Securities and Exchange Commission
concerning the feasibility and desirability of coordinating the exam-
ination with examinations conducted by the Securities and Ex-
change Commission in order to avoid unnecessary regulatory dupli-
catilon or undue regulatory burdens for the registrant or board of
trade.

(IT) The Commission shall notify the Securities and Exchange
Commission of any examination conducted of any futures commis-
sion merchant or introducing broker registered pursuant to section
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration
pursuant to section 4k(6), or board of trade designated as a con-
tract market in a security futures product pursuant to section 5f,
and, upon request, furnish to the Securities and Exchange Commis-
sion any examination report and data supplied to or prepared by
the Commission in connection with the examination.

(IIT) Before conducting an examination under subclause (I), the
Commission shall use the reports of examinations, unless the infor-
mation sought is unavailable in the reports, of any futures commis-
sion merchant or introducing broker registered pursuant to section
4f(a)(2), floor broker or floor trader exempt from registration pursu-
ant to section 4f(a)(3), associated person exempt from registration
pursuant to section 4k(6), or board of trade designated as a con-
tract market in a security futures product pursuant to section 5f
that is made by the Securities and Exchange Commission, a na-
tional securities association registered pursuant to section 15A(a)
of the Securities Exchange Act of 1934 (15 U.S.C. 780-3(a)), or a
national securities exchange registered pursuant to section 6(a) of
the Securities Exchange Act of 1934 (15 U.S.C. 78f(a)).
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(IV) Any records required under this subsection for a futures
commission merchant or introducing broker registered pursuant to
section 4f(a)(2), floor broker or floor trader exempt from registra-
tion pursuant to section 4f(a)(3), associated person exempt from
registration pursuant to section 4k(6), or board of trade designated
as a contract market in a security futures product pursuant to sec-
tion 5f, shall be limited to records with respect to accounts, agree-
ments, contracts, and transactions involving security futures prod-
ucts.

(v)I) The Commission and the Securities and Exchange Com-
mission, by rule, regulation, or order, may jointly modify the cri-
teria specified in subclause (I) or (III) of clause (i), including the
trading of security futures based on securities other than equity se-
curities, to the extent such modification fosters the development of
fair and orderly markets in security futures products, is necessary
or appropriate in the public interest, and is consistent with the pro-
tection of investors.

(IT) The Commission and the Securities and Exchange Commis-
sion, by order, may jointly exempt any person from compliance
with the criterion specified in clause (i)(IV) to the extent such ex-
emption fosters the development of fair and orderly markets in se-
curity futures products, is necessary or appropriate in the public
interest, and is consistent with the protection of investors.

(vi)I) Notwithstanding clauses (i) and (vii), until the compli-
ance date, a board of trade shall not be required to meet the cri-
terion specified in clause (i)(IV).

(IT) The Commission and the Securities and Exchange Commis-
sion shall jointly publish in the Federal Register a notice of the
compliance date no later than 165 days before the compliance date.

(IIT) For purposes of this clause, the term “compliance date”
means the later of—

(aa) 180 days after the end of the first full calendar month
period in which the average aggregate comparable share vol-
ume for all security futures products based on single equity se-
curities traded on all designated contract markets and reg-
istered derivatives transaction execution facilities equals or ex-
ceeds 10 percent of the average aggregate comparable share
volume of options on single equity securities traded on all na-
tional securities exchanges registered pursuant to section 6(a)
of the Securities Exchange Act of 1934 and any national securi-
ties associations registered pursuant to section 15A(a) of such
Act; or

(bb) 2 years after the date on which trading in any secu-
rity futures product commences under this Act.

(vii) It shall be unlawful for a board of trade to trade or exe-
cute a security futures product unless the board of trade has pro-
vided the Commission with a certification that the specific security
futures product and the board of trade, as applicable, meet the cri-
teria specified in subclauses (I) through (XI) of clause (i), except as
otherwise provided in clause (vi).

(E)d) To the extent necessary or appropriate in the public in-
terest, to promote fair competition, and consistent with promotion
of market efficiency, innovation, and expansion of investment op-
portunities, the protection of investors, and the maintenance of fair
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and orderly markets, the Commission and the Securities and Ex-
change Commission shall jointly issue such rules, regulations, or
orders as are necessary and appropriate to permit the offer and
sale of a security futures product traded on or subject to the rules
of a foreign board of trade to United States persons.

(i1) The rules, regulations, or orders adopted under clause (i)
shall take into account, as appropriate, the nature and size of the
m?lrkets that the securities underlying the security futures product
reflects.

(F)(1) Nothing in this Act is intended to prohibit a futures com-
mission merchant from carrying security futures products traded
on or subject to the rules of a foreign board of trade in the accounts
of persons located outside of the United States.

(i1) Nothing in this Act is intended to prohibit any eligible con-
tract participant located in the United States from purchasing or
carrying securities futures products traded on or subject to the
rules of a foreign board of trade, exchange, or market to the same
extent such person may be authorized to purchase or carry other
securities traded on a foreign board of trade, exchange, or market
so long as any underlying security for such security futures prod-
ucts is traded principally on, by, or through any exchange or mar-
ket located outside the United States.

(G)(1) Nothing in this paragraph shall limit the juris-
diction conferred on the Securities and Exchange Commis-
sion by the Wall Street Transparency and Accountability
Act of 2010 with regard to security-based swap agreements
as defined pursuant to section 3(a)(78) of the Securities
Exchange Act of 1934, and security-based swaps.

(i) In addition to the authority of the Securities and
Exchange Commission described in clause (i), nothing in
this subparagraph shall limit or affect any statutory au-
thority of the Commission with respect to an agreement,
contract, or transaction described in clause (i).

(H) Notwithstanding any other provision of law, the
Wall Street Transparency and Accountability Act of 2010
shall not apply to, and the Commodity Futures Trading
Commission shall have no jurisdiction under such Act (or
any amendments to the Commodity Exchange Act made by
such Act) with respect to, any security other than a secu-
rity-based swap.

(I)(@) Nothing in this Act shall limit or affect any stat-
utory authority of the Federal Energy Regulatory Commis-
sion or a State regulatory authority (as defined in section
3(21) of the Federal Power Act (16 U.S.C. 796(21)) with re-
spect to an agreement, contract, or transaction that is en-
tered into pursuant to a tariff or rate schedule approved
by the Federal Energy Regulatory Commission or a State
regulatory authority and is—

(I) not executed, traded, or cleared on a registered
entity or trading facility; or

(IT) executed, traded, or cleared on a registered
entity or trading facility owned or operated by a re-
gional transmission organization or independent sys-
tem operator.
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(i1) In addition to the authority of the Federal Energy
Regulatory Commission or a State regulatory authority de-
scribed in clause (i), nothing in this subparagraph shall
limit or affect—

(I) any statutory authority of the Commission
with respect to an agreement, contract, or transaction
described in clause (i); or

(IT) the jurisdiction of the Commission under sub-
paragraph (A) with respect to an agreement, contract,
or transaction that is executed, traded, or cleared on
a registered entity or trading facility that is not owned
or operated by a regional transmission organization or
independent system operator (as defined by sections
3(27) and (28) of the Federal Power Act (16 U.S.C.
796(27), 796(28)).

[COMMODITY FUTURES TRADING COMMISSION]

(2)(A) There is hereby established, as an independent
agency of the United States Government, a Commodity Fu-
tures Trading Commission. The Commission shall be composed
of five Commissioners who shall be appointed by the President,
by and with the advice and consent of the Senate. In nomi-
nating persons for appointment, the President shall—

(i) select persons who shall each have demonstrated
knowledge in futures trading or its regulation, or the pro-
duction, merchandising, processing or distribution of one
or more of the commodities or other goods and articles,
services, rights, and interests covered by this Act; and

(i1) seek to ensure that the demonstrated knowledge of
the Commissioners is balanced with respect to such areas.

Not 10 more than three of the members of the Commission
shall be members of the same political party. Each Commis-
sioner shall hold office for a term of five years and until his
successor is appointed and has qualified, except that he shall
not so continue to serve beyond the expiration of the next ses-
sion of Congress subsequent to the expiration of said fixed
term of office, and except (i) any Commissioner appointed to fill
a vacancy occurring prior to the expiration of the term for
which his predecessor was appointed shall be appointed for the
remainder of such term, and (ii) the terms of office of the Com-
missioners first taking office after the enactment of this para-
graph shall expire as designated by the President at the time
of nomination, one at the end of one year, one at the end of
two years, one at the end of three years, one at the end of four
years, and one at the end of five years.

(B) The President shall appoint, by and with the advice
and consent of the Senate, a member of the Commission as
Chairman, who shall serve as Chairman at the pleasure of the
President. An individual may be appointed as Chairman at the
same time that person is appointed as a Commissioner. The

10 Section 215 of the Futures Trading Practices Act of 1992 struck the second and third sen-
tences of section 2(a)(2)(A) and inserted the sentences provided above. This sentence was made
a flush left margin sentence to effectuate the probable intent of Congress.
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Chairman shall be the chief administrative officer of the Com-
mission and shall preside at hearings before the Commission.
At any time, the President may appoint, by and with the ad-
vice and consent of the Senate, a different Chairman, and the
Commissioner previously appointed as Chairman may complete
that Commissioner’s term as a Commissioner.

(3) A vacancy in the Commission shall not impair the right
of the remaining Commissioners to exercise all the powers of
the Commission.

(4) The Commission shall have a General Counsel, who
shall be appointed by the Commission and serve at the pleas-
ure of the Commission. The General Counsel shall report di-
rectly to the Commission and serve as its legal advisor. The
Commission shall appoint such other attorneys as may be nec-
essary, in the opinion of the Commission, to assist the General
Counsel, represent the Commission in all disciplinary pro-
ceedings pending before it, represent the Commission in courts
of law whenever appropriate, assist the Department of Justice
in handling litigation concerning the Commission in courts of
law, and perform such other legal duties and functions as the
Commission may direct.

(5) The Commission shall have an Executive Director, who
shall be appointed by the Commission and serve at the pleas-
ure of the Commission. The Executive Director shall report di-
rectly to the Commission and perform such functions and du-
ties as the Commission may prescribe.

(6)(A) Except as otherwise provided in this paragraph and
in paragraphs (4) and (5) of this subsection, the executive and
administrative functions of the Commission, including func-
tions of the Commission with respect to the appointment and
supervision of personnel employed under the Commission, the
distribution of business among such personnel and among ad-
ministrative units of the Commission, and the use and expend-
iture of funds, according to budget categories, plans, programs,
and priorities established and approved by the Commission,
shall be exercised solely by the Chairman.

(B) In carrying out any of his functions under the provi-
sions of this paragraph, the Chairman shall be governed by
general policies, plans, priorities, and budgets approved by the
Commission and by such regulatory decisions, findings, and de-
terminations as the Commission may by law be authorized to
make.

(C) The appointment by the Chairman of the heads of
major administrative units under the Commission shall be sub-
ject to the approval of the Commission.

(D) Personnel employed regularly and full time in the im-
mediate offices of Commissioners other than the Chairman
shall not be affected by the provisions of this paragraph.

(E) There are hereby reserved to the Commission its func-
tions with respect to revising budget estimates and with re-
spect to determining the distribution of appropriated funds ac-
cording to major programs and purposes.

(F) The Chairman may from time to time make such provi-
sions as he shall deem appropriate authorizing the perform-
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ance by any officer, employee, or administrative unit under his
jurisﬁiction of any functions of the Chairman under this para-
graph.

(7) APPOINTMENT AND COMPENSATION.—

(A) IN GENERAL.—The Commission may appoint and
fix the compensation of such officers, attorneys, econo-
mists, examiners, and other employees as may be nec-
essary for carrying out the functions of the Commission
under this Act.

(B) RATES OF pAY.—Rates of basic pay for all employ-
ees of the Commission may be set and adjusted by the
Commission without regard to chapter 51 or subchapter III
of chapter 53 of title 5, United States Code.

(C) COMPARABILITY.—

(i) IN GENERAL.—The Commission may provide ad-
ditional compensation and benefits to employees of the
Commission if the same type of compensation or bene-
fits are provided by any agency referred to in section
1206(a) of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (12 U.S.C. 1833b(a)) or
could be provided by such an agency under applicable
provisions of law (including rules and regulations).

(i1) CONSULTATION.—In setting and adjusting the
total amount of compensation and benefits for employ-
ees, the Commission shall consult with, and seek to
maintain comparability with, the agencies referred to
in section 1206(a) of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (12 U.S.C.
1833b(a)).

(8) No Commissioner or employee of the Commission shall
accept employment or compensation from any person, ex-
change, or clearinghouse subject to regulation by the Commis-
sion under this Act during his term of office, nor shall he par-
ticipate, directly or indirectly, in any registered entity oper-
ations or transactions of a character subject to regulation by
the Commission.

(9)(A) The Commission shall, in cooperation with the Sec-
retary of Agriculture, maintain a liaison between the Commis-
sion and the Department of Agriculture. The Secretary shall
take such steps as may be necessary to enable the Commission
to obtain information and utilize such services and facilities of
the Department of Agriculture as may be necessary in order to
maintain effectively such liaison. In addition, the Secretary
shall appoint a liaison officer, who shall be an employee of the
Office of the Secretary, for the purpose of maintaining a liaison
between the Department of Agriculture and the Commission.
The Commission shall furnish such liaison officer appropriate
office space within the offices of the Commission and shall
allow such liaison officer to attend and observe all delibera-
tions and proceedings of the Commission.

(B)di) The Commission shall maintain communications
with the Department of the Treasury, the Board of Governors
of the Federal Reserve System, and the Securities and Ex-
change Commission for the purpose of keeping such agencies
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fully informed of Commission activities that relate to the re-
sponsibilities of those agencies, for the purpose of seeking the
views of those agencies on such activities, and for considering
the relationships between the volume and nature of investment
and trading in contracts of sale of a commodity for future deliv-
ery and in securities and financial instruments under the juris-
diction of such agencies.

(ii)) When a board of trade applies for designation or reg-
istration as a contract market or derivatives transaction execu-
tion facility involving transactions for future delivery of any se-
curity issued or guaranteed by the United States or any agency
thereof, the Commission shall promptly deliver a copy of such
application to the Department of the Treasury and the Board
of Governors of the Federal Reserve System. The Commission
may not designate or register a board of trade as a contract
market or derivatives transaction execution facility based on
such application until forty-five days after the date the Com-
mission delivers the application to such agencies or until the
Commission receives comments from each of such agencies on
the application, whichever period is shorter. Any comments re-
ceived by the Commission from such agencies shall be included
as part of the public record of the Commission’s designation
proceeding. In designating, registering, or refusing, sus-
pending, or revoking the designation or registration of, a board
of trade as a contract market or derivatives transaction execu-
tion facility involving transactions for future delivery referred
to in this clause or in considering any possible action under
this Act (including without limitation emergency action under
section 8a(9)) with respect to such transactions, the Commis-
sion shall take into consideration all comments it receives from
the Department of the Treasury and the Board of Governors of
the Federal Reserve System and shall consider the effect that
any such designation, registration, suspension, revocation, or
action may have on the debt financing requirements of the
United States Government and the continued efficiency and in-
tegrity of the underlying market for government securities.

(iii) The provisions of this subparagraph shall not create
any rights, liabilities, or obligations upon which actions may be
brought against the Commission.

(10)(A) Whenever the Commission submits any budget es-
timate or request to the President or the Office of Management
and Budget, it shall concurrently transmit copies of that esti-
mate or request to the House and Senate Appropriations Com-
mittees and the House Committee on Agriculture and the Sen-
ate Committee on Agriculture, Nutrition, and Forestry.

(B) Whenever the Commission transmits any legislative
recommendations, or testimony, or comments on legislation to
the President or the Office of Management and Budget, it shall
concurrently transmit copies thereof to the House Committee
on Agriculture and the Senate Committee on Agriculture, Nu-
trition, and Forestry. No officer or agency of the United States
shall have any authority to require the Commission to submit
its legislative recommendations, or testimony, or comments on
legislation to any officer or agency of the United States for ap-
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proval, comments, or review, prior to the submission of such

recommendations, testimony, or comments to the Congress. In

instances in which the Commission voluntarily seeks to obtain
the comments or review of any officer or agency of the United

States, the Commission shall include a description of such ac-

tions in its legislative recommendations, testimony, or com-

ments on legislation which it transmits to the Congress.

(C) Whenever the Commission issues for official publica-
tion any opinion, release, rule, order, interpretation, or other
determination on a matter, the Commission shall provide that
any dissenting, concurring, or separate opinion by any Com-
missioner on the matter be published in full along with the
Commission opinion, release, rule, order, interpretation, or de-
termination.

(11) The Commission shall have an official seal, which shall be
judicially noticed.

(12) The Commission is authorized to promulgate such rules
and regulations as it deems necessary to govern the operating pro-
cedures and conduct of the business of the Commission.

(13) PUBLIC AVAILABILITY OF SWAP TRANSACTION DATA.—

(A) DEFINITION OF REAL-TIME PUBLIC REPORTING.—In
this paragraph, the term “real-time public reporting”
means to report data relating to a swap transaction, in-
cluding price and volume, as soon as technologically prac-
ticable after the time at which the swap transaction has
been executed.

(B) PURPOSE.—The purpose of this section is to au-
thorize the Commission to make swap transaction and
pricing data available to the public in such form and at
such times as the Commission determines appropriate to
enhance price discovery.

(C) GENERAL RULE.—The Commission is authorized
and required to provide by rule for the public availability
of swap transaction and pricing data as follows:

(i) With respect to those swaps that are subject to
the mandatory clearing requirement described in sub-
section (h)(1) (including those swaps that are excepted
from the requirement pursuant to subsection (h)(7)),
the Commission shall require real-time public report-
ing for such transactions.

(i1) With respect to those swaps that are not sub-
ject to the mandatory clearing requirement described
in subsection (h)(1), but are cleared at a registered de-
rivatives clearing organization, the Commission shall
require real-time public reporting for such trans-
actions.

(iii) With respect to swaps that are not cleared at
a registered derivatives clearing organization and
which are reported to a swap data repository or the
Commission under subsection (h)(6), the Commission
shall require real-time public reporting for such trans-
actions, in a manner that does not disclose the busi-
ness transactions and market positions of any person.
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(iv) With respect to swaps that are determined to
be required to be cleared under subsection (h)(2) but
are not cleared, the Commission shall require real-
time public reporting for such transactions.

(D) REGISTERED ENTITIES AND PUBLIC REPORTING.—
The Commission may require registered entities to pub-
licly disseminate the swap transaction and pricing data re-
quired to be reported under this paragraph.

(E) RULEMAKING REQUIRED.—With respect to the rule
providing for the public availability of transaction and
pricing data for swaps described in clauses (i) and (ii) of
subparagraph (C), the rule promulgated by the Commis-
sion shall contain provisions—

(i) to ensure such information does not identify
the participants;

(i) to specify the criteria for determining what
constitutes a large notional swap transaction (block
trade) for particular markets and contracts;

(iii) to specify the appropriate time delay for re-
porting large notional swap transactions (block trades)
to the public; and

(iv) that take into account whether the public dis-
closure will materially reduce market liquidity.

(F) TIMELINESS OF REPORTING.—Parties to a swap (in-
cluding agents of the parties to a swap) shall be respon-
sible for reporting swap transaction information to the ap-
propriate registered entity in a timely manner as may be
prescribed by the Commission.

(G) REPORTING OF SWAPS TO REGISTERED SWAP DATA
REPOSITORIES.—Each swap (whether cleared or uncleared)
shall be reported to a registered swap data repository.

(14) SEMIANNUAL AND ANNUAL PUBLIC REPORTING OF AG-
GREGATE SWAP DATA.—

(A) IN GENERAL.—In accordance with subparagraph
(B), the Commission shall issue a written report on a semi-
annual and annual basis to make available to the public
information relating to—

(i) the trading and clearing in the major swap cat-
egories; and

(i1) the market participants and developments in
new products.

(B) USE; CONSULTATION.—In preparing a report under
subparagraph (A), the Commission shall—

(i) use information from swap data repositories
and derivatives clearing organizations; and

(i1) consult with the Office of the Comptroller of
the Currency, the Bank for International Settlements,
and such other regulatory bodies as may be necessary.
(C) AUTHORITY OF THE COMMISSION.—The Commission

may, by rule, regulation, or order, delegate the public re-
porting responsibilities of the Commission under this para-
graph in accordance with such terms and conditions as the
Commission determines to be appropriate and in the pub-
lic interest.
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(15) ENERGY AND ENVIRONMENTAL MARKETS ADVISORY COM-
MITTEE.—

(A) ESTABLISHMENT.—

(i) IN GENERAL.—An Energy and Environmental
Markets Advisory Committee is hereby established.

(ii) MEMBERSHIP.—The Committee shall have 9
members.

(ii1) AcTIvITIES.—The Committee’s objectives and
scope of activities shall be—

(I) to conduct public meetings;

(IT) to submit reports and recommendations to
the Commission (including dissenting or minority
views, if any); and

(IIT) otherwise to serve as a vehicle for discus-
sion and communication on matters of concern to
exchanges, firms, end users, and regulators re-
garding energy and environmental markets and
their regulation by the Commission.

(B) REQUIREMENTS.—

(i) IN GENERAL.—The Committee shall hold public
meetings at such intervals as are necessary to carry
out the functions of the Committee, but not less fre-
quently than 2 times per year.

(i1)) MEMBERS.—Members shall be appointed to 3-
year terms, but may be removed for cause by vote of
the Commission.

(C) APPOINTMENT.—The Commission shall appoint
members with a wide diversity of opinion and who rep-
resent a broad spectrum of interests, including hedgers
and consumers.

(D) REIMBURSEMENT.—Members shall be entitled to
per diem and travel expense reimbursement by the Com-
mission.

(E) FACA.—The Committee shall not be subject to the
Federal Advisory Committee Act (5 U.S.C. App.).

[TRANSACTION IN INTERSTATE COMMERCE ]

(b) For the purposes of this Act (but not in any wise limiting
the foregoing definition of interstate commerce) a transaction in re-
spect to any article shall be considered to be in interstate com-
merce if such article is part of that current of commerce usual in
the commodity trade whereby commodities and commodity products
and by-products thereof are sent from one State with the expecta-
tion that they will end their transit, after purchase, in another, in-
cluding, in addition to cases within the above general description,
all cases where purchase or sale is either for shipment to another
State, or for manufacture within the State and the shipment out-
side the State of the products resulting from such manufacture. Ar-
ticles normally in such current of commerce shall not be considered
out of such commerce through resort being had to any means or de-
vice intended to remove transactions in respect thereto from the
provisions of this Act. For the purpose of this paragraph the word
“State” includes Territory, the District of Columbia, possession of
the United States, and foreign nation.
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(c) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN FOREIGN
CURRENCY, GOVERNMENT SECURITIES, AND CERTAIN OTHER COM-
MODITIES.—

(1) IN GENERAL.—Except as provided in paragraph (2),
nothing in this Act (other than section,!l 5b, or 12(e)(2)(B))
governs or applies to an agreement, contract, or transaction
in—

(A) foreign currency;

(B) government securities;

(C) security warrants;

(D) security rights;

(E) resales of installment loan contracts;

(F) repurchase transactions in an excluded commodity;
or

(G) mortgages or mortgage purchase commitments.
(2) COMMISSION JURISDICTION.— 12

(A) AGREEMENTS, CONTRACTS, AND TRANSACTIONS

TRADED ON AN ORGANIZED EXCHANGE.—This Act applies to,

and the Commission shall have jurisdiction over, an agree-

n}llent, contract, or transaction described in paragraph (1)

that is—

(i) a contract of sale of a commodity for future de-
livery (or an option on such a contract), or an option
on a commodity (other than foreign currency or a secu-
rity or a group or index of securities), that is executed
or traded on an organized exchange;

(i1) a swap; or

(iii) an option on foreign currency executed or
traded on an organized exchange that is not a national
securities exchange registered pursuant to section 6(a)
of the Securities Exchange Act of 1934.

(B) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN

RETAIL FOREIGN CURRENCY.—

(1) This Act applies to, and the Commission shall
have jurisdiction over, an agreement, contract, or
transaction in foreign currency that—

(I) is a contract of sale of a commodity for fu-
ture delivery (or an option on such a contract) or
an option (other than an option executed or traded
on a national securities exchange registered pur-
suant to section 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78f(a))); and

(IT) is offered to, or entered into with, a per-
son that is not an eligible contract participant, un-

11So in original. Sec. 742(a)(1) of P.L. 111-203 (124 Stat. 1732) amended sec. 2(c)(1) by strik-
ing “ba (to the extent provided in section 5a(g)), 5b, 5d, or 12(e)(2)(B))” and inserting “, 5b, or
12(e)(2)(B))”.

12 Section 13101(b) of the Farm, Conservation, and Energy Act of 2008 (P.L. 110-246, 122
Stat. 2194, effective May 22, 2008) provided:

“(b) EFFECTIVE DATE.—The following provisions of the Commodity Exchange Act, as amended
by subsection (a) of this section, shall be effective 120 days after the date of the enactment of
this Act or at such other time as the Commodity Futures Trading Commission shall determine:

“(1) Subparagraphs (B){)(II)(gg), (B)(iv), and (C)(iii) of section 2(c)(2).

“(2) The provisions of section 2(c)(2)(B)(1)(II)(cc) that set forth adjusted net capital require-
ments, and the provisions of such section that require a futures commission merchant to be pri-
marily or substantially engaged in certain business activities.”.
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less the counterparty, or the person offering to be
the counterparty, of the person is—

(aa) a United States financial institution;

(bb)(AA) a broker or dealer registered
under section 15(b) (except paragraph (11)
thereof) or 15C of the Securities Exchange Act
of 1934 (15 U.S.C. 780(b), 780-5); or

(BB) an associated person of a broker or
dealer registered under section 15(b) (except
paragraph (11) thereof) or 15C of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 780(b),
780-5) concerning the financial or securities
activities of which the broker or dealer makes
and keeps records under section 15C(b) or
17(h) of the Securities Exchange Act of 1934
(15 U.S.C. 780-5(b), 78q(h));

(cc)(AA) a futures commission merchant
that is primarily or substantially engaged in
the business activities described in section la
of this Act, is registered under this Act, is not
a person described in item (bb) of this sub-
clause, and maintains adjusted net capital
equal to or in excess of the dollar amount that
applies for purposes of clause (ii) of this sub-
paragraph; or

(BB) an affiliated person of a futures com-
mission merchant that is primarily or sub-
stantially engaged in the business activities
described in section la of this Act, is reg-
istered under this Act, and is not a person de-
scribed in item (bb) of this subclause, if the
affiliated person maintains adjusted net cap-
ital equal to or in excess of the dollar amount
that applies for purposes of clause (ii) of this
subparagraph and is not a person described in
such item (bb), and the futures commission
merchant makes and keeps records under sec-
tion 4f(c)(2)(B) of this Act concerning the fu-
tures and other financial activities of the af-
filiated person;

(dd) a financial holding company (as de-
fined in section 2 of the Bank Holding Com-
pany Act of 1956); or

(ff) 13 a retail foreign exchange dealer that
maintains adjusted net capital equal to or in
excess of the dollar amount that applies for
purposes of clause (ii) of this subparagraph
and is registered in such capacity with the
Commission, subject to such terms and condi-
tions as the Commission shall prescribe, and

13S0 in original. Probably should be item (ee).
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is a member of a futures association reg-

istered under section 17.

(i1) The dollar amount that applies for purposes of
this clause is—

(I) $10,000,000, beginning 120 days after the
date of the enactment of this clause;

(II) $15,000,000, beginning 240 days after
such date of enactment; and

(III) $20,000,000, beginning 360 days after
such date of enactment.

(iii) Notwithstanding items (cc) and (gg) of clause
(1)(II) of this subparagraph, agreements, contracts, or
transactions described in clause (i) of this subpara-
graph, and accounts or pooled investment vehicles de-
scribed in clause (vi), shall be subject to subsection
(a)(1)(B) of this section and sections 4(b), 4b, 4c(b), 4o,
6(c) and 6(d) (except to the extent that sections 6(c)
and 6(d) prohibit manipulation of the market price of
any commodity in interstate commerce, or for future
delivery on or subject to the rules of any market), 6c,
6d, 8(a), 13(a), and 13(b) if the agreements, contracts,
or transactions are offered, or entered into, by a per-
son that is registered as a futures commission mer-
chant or retail foreign exchange dealer, or an affiliated
person of a futures commission merchant registered
under this Act that is not also a person described in
any of item (aa), (bb), (ee), or (ff) of clause (1)(II) of this
subparagraph.

@iv)(I) Notwithstanding items (cc) and (gg) of
clause (i)(II), a person, unless registered in such capac-
ity as the Commission by rule, regulation, or order
shall determine and a member of a futures association
registered under section 17, shall not—

(aa) solicit or accept orders from any person
that is not an eligible contract participant in con-
nection with agreements, contracts, or trans-
actions described in clause (i) entered into with or
to be entered into with a person who is not de-
scribed in item (aa), (bb), (ee), or (ff) of clause
(D)

(bb) exercise discretionary trading authority
or obtain written authorization to exercise discre-
tionary trading authority over any account for or
on behalf of any person that is not an eligible con-
tract participant in connection with agreements,
contracts, or transactions described in clause (i)
entered into with or to be entered into with a per-
son who is not described in item (aa), (bb), (ee), or
(ff) of clause (1)(II); or

(cc) operate or solicit funds, securities, or
property for any pooled investment vehicle that is
not an eligible contract participant in connection
with agreements, contracts, or transactions de-
scribed in clause (i) entered into with or to be en-
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tered into with a person who is not described in

item (aa), (bb), (ee), or (ff) of clause (1)(II).

(IT) Subclause (I) of this clause shall not apply
to—

(aa) any person described in any of item (aa),

(bb), (ee), or (ff) of clause (1)(II);

(bb) any such person’s associated persons; or

(cc) any person who would be exempt from
registration if engaging in the same activities in
connection with transactions conducted on or sub-
ject to the rules of a contract market or a deriva-
tives transaction execution facility.

(ITI) Notwithstanding items (cc) and (gg) of clause
(i)(IT), the Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of
the Commission, are reasonably necessary to effec-
tuate any of the provisions of, or to accomplish any of
the purposes of, this Act in connection with the activi-
ties of persons subject to subclause (I).

(IV) Subclause (IIT) of this clause shall not apply
to—

(aa) any person described in any of item (aa)

through (ff) of clause (i)(II);

(bb) any such person’s associated persons; or

(cc) any person who would be exempt from
registration if engaging in the same activities in
connection with transactions conducted on or sub-
ject to the rules of a contract market or a deriva-
tives transaction execution facility.

(v) Notwithstanding items (cc) and (gg) of clause
(1)(IT), the Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of
the Commission, are reasonably necessary to effec-
tuate any of the provisions of, or to accomplish any of
the purposes of, this Act in connection with agree-
ments, contracts, or transactions described in clause
(i) which are offered, or entered into, by a person de-
scribed in item (cc) or (gg) of clause (i)(II).

(vi) This Act applies to, and the Commission shall
have jurisdiction over, an account or pooled invest-
ment vehicle that is offered for the purpose of trading,
or that trades, any agreement, contract, or transaction
in foreign currency described in clause (i).

(C)@)I) This subparagraph shall apply to any agree-

ment, contract, or transaction in foreign currency that is—

(aa) offered to, or entered into with, a person
that is not an eligible contract participant (except
that this subparagraph shall not apply if the
counterparty, or the person offering to be the
counterparty, of the person that is not an eligible
contract participant is a person described in any
of item (aa), (bb), (ee), or (ff) of subparagraph
(B)GXII)); and
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(bb) offered, or entered into, on a leveraged or
margined basis, or financed by the offeror, the
counterparty, or a person acting in concert with
the offeror or counterparty on a similar basis.

(IT) Subclause (I) of this clause shall not apply to—

(aa) a security that is not a security futures prod-
uct; or

(bb) a contract of sale that—

(AA) results in actual delivery within 2 days;
or

(BB) creates an enforceable obligation to de-
liver between a seller and buyer that have the
ability to deliver and accept delivery, respectively,
in connection with their line of business.

(i1)(I) Agreements, contracts, or transactions described
in clause (i) of this subparagraph, and accounts or pooled
investment vehicles described in clause (vii), shall be sub-
ject to subsection (a)(1)(B) of this section and sections 4(b),
4b, 4c(b), 40, 6(c) and 6(d) (except to the extent that sec-
tions 6(c) and 6(d) prohibit manipulation of the market
price of any commodity in interstate commerce, or for fu-
ture delivery on or subject to the rules of any market), 6¢,
6d, 8(a), 13(a), and 13(b).

(IT) Subclause (I) of this clause shall not apply to—

(aa) any person described in any of item (aa), (bb),
(ee), or (ff) of subparagraph (B)G)(II); or

(bb) any such person’s associated persons.

(ITT) The Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of the
Commission, are reasonably necessary to effectuate any of
the provisions of or to accomplish any of the purposes of
this Act in connection with agreements, contracts, or
transactions described in clause (i) of this subparagraph if
the agreements, contracts, or transactions are offered, or
entered into, by a person that is not described in item (aa)
through (ff) of subparagraph (B)(i)(II).

(i11)(I) A person, unless registered in such capacity as
the Commission by rule, regulation, or order shall deter-
mine and a member of a futures association registered
under section 17, shall not—

(aa) solicit or accept orders from any person that
is not an eligible contract participant in connection
with agreements, contracts, or transactions described
in clause (i) of this subparagraph entered into with or
to be entered into with a person who is not described
in item (aa), (bb), (ee), or (ff) of subparagraph (B)(1)(II);

(bb) exercise discretionary trading authority or ob-
tain written authorization to exercise written trading
authority over any account for or on behalf of any per-
son that is not an eligible contract participant in con-
nection with agreements, contracts, or transactions de-
scribed in clause (i) of this subparagraph entered into
with or to be entered into with a person who is not de-
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scribed in item (aa), (bb), (ee), or (ff) of subparagraph

(B)1)I); or

(cc) operate or solicit funds, securities, or property
for any pooled investment vehicle that is not an eligi-
ble contract participant in connection with agree-
ments, contracts, or transactions described in clause
(i) of this subparagraph entered into with or to be en-
tered into with a person who is not described in item
(aa), (bb), (ee), or (ff) of subparagraph (B)(1)(II).

(IT) Subclause (I) of this clause shall not apply to—

(aa) any person described in item (aa), (bb), (ee),
or (ff) of subparagraph (B)(G)(ID);

(bb) any such person’s associated persons; or

(cc) any person who would be exempt from reg-
istration if engaging in the same activities in connec-
tion with transactions conducted on or subject to the
rules of a contract market or a derivatives transaction
execution facility.

(ITIT) The Commission may make, promulgate, and en-
force such rules and regulations as, in the judgment of the
Commission, are reasonably necessary to effectuate any of
the provisions of, or to accomplish any of the purposes of,
this Act in connection with the activities of persons subject
to subclause (I).

(IV) Subclause (IIT) of this clause shall not apply to—

(aa) any person described in item (aa) through (ff)
of subparagraph (B)(i)(II);

(bb) any such person’s associated persons; or

(cc) any person who would be exempt from reg-
istration if engaging in the same activities in connec-
tion with transactions conducted on or subject to the
rules of a contract market or a derivatives transaction
execution facility.

(iv) Sections 4(b) and 4b shall apply to any agreement,
contract, or transaction described in clause (i) of this sub-
paragraph as if the agreement, contract, or transaction
were a contract of sale of a commodity for future delivery.

(v) This subparagraph shall not be construed to limit
any jurisdiction that the Commission may otherwise have
under any other provision of this Act over an agreement,
contract, or transaction that is a contract of sale of a com-
modity for future delivery.

(vi) This subparagraph shall not be construed to limit
any jurisdiction that the Commission or the Securities and
Exchange Commission may otherwise have under any
other provision of this Act with respect to security futures
products and persons effecting transactions in security fu-
tures products.

(vii) This Act applies to, and the Commission shall
have jurisdiction over, an account or pooled invest-
ment vehicle that is offered for the purpose of trading,
or that trades, any agreement, contract, or transaction
in foreign currency described in clause (i).

(D) RETAIL COMMODITY TRANSACTIONS.—
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(1) APPLICABILITY.—Except as provided in clause

(i1), this subparagraph shall apply to any agreement,
contract, or transaction in any commodity that is—

(I) entered into with, or offered to (even if not
entered into with), a person that is not an eligible
contract participant or eligible commercial entity;
and

(IT) entered into, or offered (even if not en-
tered into), on a leveraged or margined basis, or
financed by the offeror, the counterparty, or a per-
son acting in concert with the offeror or
counterparty on a similar basis.

(i) ExXCEPTIONS.—This subparagraph shall not

apply to—

(I) an agreement, contract, or transaction de-
scribed in paragraph (1) or subparagraphs (A),
(B), or (C), including any agreement, contract, or
transaction specifically excluded from subpara-
graph (A), (B), or (C);

(IT) any security;

(IIT) a contract of sale that—

(aa) results in actual delivery within 28
days or such other longer period as the Com-
mission may determine by rule or regulation
based upon the typical commercial practice in
cash or spot markets for the commodity in-
volved; or

(bb) creates an enforceable obligation to
deliver between a seller and a buyer that
have the ability to deliver and accept delivery,
respectively, in connection with the line of
business of the seller and buyer; or
(IV) an agreement, contract, or transaction

that is listed on a national securities exchange
registered under section 6(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78f(a)); or

(V) an identified banking product, as defined
in section 402(b) of the Legal Certainty for Bank
Products Act of 2000 (7 U.S.C.27(b)).

(ii1)) ENFORCEMENT.—Sections 4(a), 4(b), and 4b

apply to any agreement, contract, or transaction de-
scribed in clause (i), as if the agreement, contract, or
transaction was a contract of sale of a commodity for
future delivery.

(iv) ELIGIBLE COMMERCIAL ENTITY.—For purposes

of this subparagraph, an agricultural producer, pack-
er, or handler shall be considered to be an eligible
commercial entity for any agreement, contract, or
transaction for a commodity in connection with the
line of business of the agricultural producer, packer, or
handler.

(E) PROHIBITION.—
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(1) DEFINITION OF FEDERAL REGULATORY AGEN-

cY.—In this subparagraph, the term “Federal regu-
latory agency” means—

(I) the Commission;

(IT) the Securities and Exchange Commission;

(IIT) an appropriate Federal banking agency;

d(IV) the National Credit Union Association;
an

(V) the Farm Credit Administration.

(ii) PROHIBITION.—

(I) IN GENERAL.—Except as provided in sub-
clause (II), a person described in subparagraph
(B)G)II) for which there is a Federal regulatory
agency shall not offer to, or enter into with, a per-
son that is not an eligible contract participant,
any agreement, contract, or transaction in foreign
currency described in subparagraph (B)G)I) ex-
cept pursuant to a rule or regulation of a Federal
regulatory agency allowing the agreement, con-
tract, or transaction under such terms and condi-
tions as the Federal regulatory agency shall pre-
scribe.

(IT) EFFECTIVE DATE.—With regard to persons
described in subparagraph (B)G)(II) for which a
Federal regulatory agency has issued a proposed
rule concerning agreements, contracts, or trans-
actions in foreign currency described in subpara-
graph (B)(i)(I) prior to the date of enactment of
this subclause, subclause (I) shall take effect 90
days after the date of enactment of this subclause.
(iii) REQUIREMENTS OF RULES AND REGULATIONS.—

(I) IN GENERAL.—The rules and regulations
described in clause (ii) shall prescribe appropriate
requirements with respect to—

(aa) disclosure;

(bb) recordkeeping;

(cc) capital and margin;

(dd) reporting;

(ee) business conduct;

(ff) documentation; and

(gg) such other standards or requirements
as the Federal regulatory agency shall deter-
mine to be necessary.

(IT) TREATMENT.—The rules or regulations de-
scribed in clause (ii) shall treat all agreements,
contracts, and transactions in foreign currency de-
scribed in subparagraph (B)(i)(I), and all agree-
ments, contracts, and transactions in foreign cur-
rency that are functionally or economically similar
to agreements, contracts, or transactions described
in subparagraph (B)(i)(I), similarly.

(d) SwAPS.—Nothing in this Act (other than subparagraphs (A),
(B), (C), (D), (G), and (H) of subsection (a)(1), subsections (f) and
(g), sections la, 2(a)(13), 2(c)(2)(A)(1), 2(e), 2(h), 4(c), 4a, 4b, and
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4b—-1, subsections (a), (b), and (g) of section 4c, sections 4d, 4e, 4f,
4g, 4h, 4i, 4j, 4k, 41, 4m, 4n, 4o, 4p, 4r, 4s, 4t, 5, 5b, 5¢, 5e, and
5h, subsections (c) and (d) of section 6, sections 6¢c, 6d, 8, 8a, and
9, subsections (e)(2), (f), and (h) of section 12, subsections (a) and
(b) of section 13, sections 17, 20, 21, and 22(a)(4), and any other
provision of this Act that is applicable to registered entities or
Commission registrants) governs or applies to a swap.

(e) LIMITATION ON PARTICIPATION.—It shall be unlawful for any
person, other than an eligible contract participant, to enter into a
swap unless the swap is entered into on, or subject to the rules of,
a board of trade designated as a contract market under section 5.

(f) EXCLUSION FOR QUALIFYING HYBRID INSTRUMENTS.—

(1) IN GENERAL.—Nothing in this Act (other than section
12(e)(2)(B)) governs or is applicable to a hybrid instrument
that is predominantly a security.

(2) PREDOMINANCE.—A hybrid instrument shall be consid-
ered to be predominantly a security if—

(A) the issuer of the hybrid instrument receives pay-
ment in full of the purchase price of the hybrid instru-
ment, substantially contemporaneously with delivery of
the hybrid instrument;

(B) the purchaser or holder of the hybrid instrument
is not required to make any payment to the issuer in addi-
tion to the purchase price paid under subparagraph (A),
whether as margin, settlement payment, or otherwise, dur-
ing the life of the hybrid instrument or at maturity;

(C) the issuer of the hybrid instrument is not subject
by the terms of the instrument to mark-to-market mar-
gining requirements; and

(D) the hybrid instrument is not marketed as a con-
tract of sale of a commodity for future delivery (or option
on such a contract) subject to this Act.

(3) MARK-TO-MARKET MARGINING REQUIREMENTS.—For the
purposes of paragraph (2)(C), mark-to-market margining re-
quirements do not include the obligation of an issuer of a se-
cured debt instrument to increase the amount of collateral held
in pledge for the benefit of the purchaser of the secured debt
instrument to secure the repayment obligations of the issuer
under the secured debt instrument.

(g) APPLICATION OF COMMODITY FUTURES LAWS.—

(1) No provision of this Act shall be construed as implying
or creating any presumption that—

(A) any agreement, contract, or transaction that is ex-
cluded from this Act under section 2(c), 2(d), 2(e), 2(f), or
2(g) of this Act or title IV of the Commodity Futures Mod-
ernization Act of 2000, or exempted under section 2(h) or
4(c) of this Act; or

(B) any agreement, contract, or transaction, not other-
W(ise subject to this Act, that is not so excluded or exempt-
ed,

is or would otherwise be subject to this Act.

(2) No provision of, or amendment made by, the Com-
modity Futures Modernization Act of 2000 shall be construed
as conferring jurisdiction on the Commission with respect to
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any such agreement, contract, or transaction, except as ex-
pressly provided in section 5b of this Act.
(h) CLEARING REQUIREMENT.—

(1) IN GENERAL.—

(A) STANDARD FOR CLEARING.—It shall be unlawful for
any person to engage in a swap unless that person submits
such swap for clearing to a derivatives clearing organiza-
tion that is registered under this Act or a derivatives clear-
ing organization that is exempt from registration under
this Act if the swap is required to be cleared.

(B) OPEN ACCESS.—The rules of a derivatives clearing
organization described in subparagraph (A) shall—

(i) prescribe that all swaps (but not contracts of
sale of a commodity for future delivery or options on
such contracts) submitted to the derivatives clearing
organization with the same terms and conditions are
economically equivalent within the derivatives clear-
ing organization and may be offset with each other
within the derivatives clearing organization; and

(ii) provide for non-discriminatory clearing of a
swap (but not a contract of sale of a commodity for fu-
ture delivery or option on such contract) executed bi-
laterally or on or through the rules of an unaffiliated
designated contract market or swap execution facility.

(2) COMMISSION REVIEW.—

(A) COMMISSION-INITIATED REVIEW.—

(1) The Commission on an ongoing basis shall re-
view each swap, or any group, category, type, or class
of swaps to make a determination as to whether the
swap or group, category, type, or class of swaps should
be required to be cleared.

(i1) The Commission shall provide at least a 30-
day public comment period regarding any determina-
tion made under clause (i).

(B) SWAP SUBMISSIONS.—

(i) A derivatives clearing organization shall sub-
mit to the Commission each swap, or any group, cat-
egory, type, or class of swaps that it plans to accept
for clearing, and provide notice to its members (in a
manner to be determined by the Commission) of the
submission.

(i1) Any swap or group, category, type, or class of
swaps listed for clearing by a derivative clearing orga-
nization as of the date of enactment of this subsection
shall be considered submitted to the Commission.

(ii1) The Commission shall—

(I) make available to the public submissions
received under clauses (i) and (i1);

(I) review each submission made under
clauses (i) and (ii), and determine whether the
swap, or group, category, type, or class of swaps
described in the submission is required to be
cleared; and
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(IIT) provide at least a 30-day public comment
period regarding its determination as to whether
the clearing requirement under paragraph (1)(A)
shall apply to the submission.

(C) DEADLINE.—The Commission shall make its deter-
mination under subparagraph (B)(iii) not later than 90
days after receiving a submission made under subpara-
graphs (B)(i) and (B)(ii), unless the submitting derivatives
clearing organization agrees to an extension for the time
limitation established under this subparagraph.

(D) DETERMINATION.—

(i) In reviewing a submission made under sub-
paragraph (B), the Commission shall review whether
the submission is consistent with section 5b(c)(2).

(i) In reviewing a swap, group of swaps, or class
of swaps pursuant to subparagraph (A) or a submis-
sion made under subparagraph (B), the Commission
shall take into account the following factors:

(I) The existence of significant outstanding
notional exposures, trading liquidity, and ade-
quate pricing data.

(I) The availability of rule framework, capac-
ity, operational expertise and resources, and credit
support infrastructure to clear the contract on
terms that are consistent with the material terms
and trading conventions on which the contract is
then traded.

(IIT) The effect on the mitigation of systemic
risk, taking into account the size of the market for
such contract and the resources of the derivatives
clearing organization available to clear the con-
tract.

(IV) The effect on competition, including ap-
propriate fees and charges applied to clearing.

(V) The existence of reasonable legal certainty
in the event of the insolvency of the relevant de-
rivatives clearing organization or 1 or more of its
clearing members with regard to the treatment of
customer and swap counterparty positions, funds,
and property.

(iii) In making a determination under subpara-
graph (A) or (B)(Gii) that the clearing requirement
shall apply, the Commission may require such terms
and conditions to the requirement as the Commission
determines to be appropriate.

(E) RULES.—Not later than 1 year after the date of the
enactment of this subsection, the Commission shall adopt
rules for a derivatives clearing organization’s submission
for review, pursuant to this paragraph, of a swap, or a
group, category, type, or class of swaps, that it seeks to ac-
cept for clearing. Nothing in this subparagraph limits the
Commission from making a determination under subpara-
graph (B)(iii) for swaps described in subparagraph (B)(i).
(3) STAY OF CLEARING REQUIREMENT.—
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(A) IN GENERAL.—After making a determination pur-
suant to paragraph (2)(B), the Commission, on application
of a counterparty to a swap or on its own initiative, may
stay the clearing requirement of paragraph (1) until the
Commission completes a review of the terms of the swap
(or the group, category, type, or class of swaps) and the
clearing arrangement.

(B) DEADLINE.—The Commission shall complete a re-
view undertaken pursuant to subparagraph (A) not later
than 90 days after issuance of the stay, unless the deriva-
tives clearing organization that clears the swap, or group,
category, type, or class of swaps agrees to an extension of
the time limitation established under this subparagraph.

(C) DETERMINATION.—Upon completion of the review
undertaken pursuant to subparagraph (A), the Commis-
sion may—

(i) determine, unconditionally or subject to such
terms and conditions as the Commission determines to
be appropriate, that the swap, or group, category,
type, or class of swaps must be cleared pursuant to
this subsection if it finds that such clearing is con-
sistent with paragraph (2)(D); or

(ii) determine that the clearing requirement of
paragraph (1) shall not apply to the swap, or group,
category, type, or class of swaps.

(D) RuLEs.—Not later than 1 year after the date of the
enactment of the Wall Street Transparency and Account-
ability Act of 2010, the Commission shall adopt rules for
reviewing, pursuant to this paragraph, a derivatives clear-
ing organization’s clearing of a swap, or a group, category,
type, or class of swaps, that it has accepted for clearing.
(4) PREVENTION OF EVASION.—

(A) IN GENERAL.—The Commission shall prescribe
rules under this subsection (and issue interpretations of
rules prescribed under this subsection) as determined by
the Commission to be necessary to prevent evasions of the
mandatory clearing requirements under this Act.

(B) DUTY OF COMMISSION TO INVESTIGATE AND TAKE
CERTAIN ACTIONS.—To the extent the Commission finds
that a particular swap, group, category, type, or class of
swaps would otherwise be subject to mandatory clearing
but no derivatives clearing organization has listed the
swap, group, category, type, or class of swaps for clearing,
the Commission shall—

(i) investigate the relevant facts and cir-
cumstances;

(i) within 30 days issue a public report containing
the results of the investigation; and

(iii) take such actions as the Commission deter-
mines to be necessary and in the public interest,
which may include requiring the retaining of adequate
margin or capital by parties to the swap, group, cat-
egory, type, or class of swaps.
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(C) EFFECT ON AUTHORITY.—Nothing in this para-
graph—

(i) authorizes the Commission to adopt rules re-
quiring a derivatives clearing organization to list for
clearing a swap, group, category, type, or class of
swaps if the clearing of the swap, group, category,
type, or class of swaps would threaten the financial in-
tegrity of the derivatives clearing organization; and

(i1) affects the authority of the Commission to en-
force the open access provisions of paragraph (1)(B)
with respect to a swap, group, category, type, or class
of swaps that is listed for clearing by a derivatives
clearing organization.

(5) REPORTING TRANSITION RULES.—Rules adopted by the
Commission under this section shall provide for the reporting
of data, as follows:

(A) Swaps entered into before the date of the enact-
ment of this subsection shall be reported to a registered
swap data repository or the Commission no later than 180
days after the effective date of this subsection.

(B) Swaps entered into on or after such date of enact-
ment shall be reported to a registered swap data reposi-
tory or the Commission no later than the later of—

(1) 90 days after such effective date; or

(i1) such other time after entering into the swap as
the Commission may prescribe by rule or regulation.

(6) CLEARING TRANSITION RULES.—

(A) Swaps entered into before the date of the enact-
ment of this subsection are exempt from the clearing re-
quirements of this subsection if reported pursuant to para-
graph (5)(A).

(B) Swaps entered into before application of the clear-
ing requirement pursuant to this subsection are exempt
from the clearing requirements of this subsection if re-
ported pursuant to paragraph (5)(B).

(7) EXCEPTIONS.—

(A) IN GENERAL.—The requirements of paragraph
(1)(A) shall not apply to a swap if 1 of the counterparties
to the swap—

(i) is not a financial entity;

(i1) is using swaps to hedge or mitigate commer-
cial risk; and

(iii) notifies the Commission, in a manner set
forth by the Commission, how it generally meets its fi-
nancial obligations associated with entering into non-
cleared swaps.

(B) OPTION TO CLEAR.—The application of the clearing
exception in subparagraph (A) is solely at the discretion of
the counterparty to the swap that meets the conditions of
clauses (i) through (iii) of subparagraph (A).

(C) FINANCIAL ENTITY DEFINITION.—

(i) IN GENERAL.—For the purposes of this para-
graph, the term “financial entity” means—

(I) a swap dealer;
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(IT) a security-based swap dealer;

(IIT) a major swap participant;

(IV) a major security-based swap participant;

(V) a commodity pool;

(VI) a private fund as defined in section
202(a) of the Investment Advisers Act of 1940 (15
U.S.C. 80-b-2(a));

(VII) an employee benefit plan as defined in
paragraphs (3) and (32) of section 3 of the Em-
ployee Retirement Income Security Act of 1974 (29
U.S.C. 1002);

(VIII) a person predominantly engaged in ac-
tivities that are in the business of banking, or in
activities that are financial in nature, as defined
in section 4(k) of the Bank Holding Company Act
of 1956.

(1ii) ExXcLusioON.—The Commission shall consider
whether to exempt small banks, savings associations,
farm credit system institutions, and credit unions, in-
cluding—

(I) depository institutions with total assets of
$10,000,000,000 or less;

(II) farm credit system institutions with total
assets of $10,000,000,000 or less; or

(IIT) credit wunions with total assets of
$10,000,000,000 or less.

(iii) LIMITATION.—Such definition shall not include
an entity whose primary business is providing financ-
ing, and uses derivatives for the purpose of hedging
underlying commercial risks related to interest rate
and foreign currency exposures, 90 percent or more of
which arise from financing that facilitates the pur-
chase or lease of products, 90 percent or more of which
are manufactured by the parent company or another
subsidiary of the parent company.

(D) TREATMENT OF AFFILIATES.—

(i) IN GENERAL.—An affiliate of a person that
qualifies for an exception under subparagraph (A) (in-
cluding affiliate entities predominantly engaged in
providing financing for the purchase of the merchan-
dise or manufactured goods of the person) may qualify
for the exception only if the affiliate—

(I) enters into the swap to hedge or mitigate
the commercial risk of the person or other affiliate
of the person that is not a financial entity, and
the commercial risk that the affiliate is hedging or
mitigating has been transferred to the affiliate;

(II) is directly and wholly-owned by another
affiliate qualified for the exception under this sub-
paragraph or an entity that is not a financial enti-
ty;

(III) is not indirectly majority-owned by a fi-
nancial entity;
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(IV) is not ultimately owned by a parent com-
pany that is a financial entity; and

(V) does not provide any services, financial or
otherwise, to any affiliate that is a nonbank finan-
cial company supervised by the Board of Gov-
ernors (as defined under section 102 of the Finan-
cial Stability Act of 2010).

(ii) LIMITATION ON QUALIFYING AFFILIATES.—The
exception in clause (i) shall not apply if the affiliate
is—

(I) a swap dealer;

(IT) a security-based swap dealer;

(ITT) a major swap participant;

(IV) a major security-based swap participant;

(V) a commodity pool,;

(VI) a bank holding company;

(VII) a private fund, as defined in section
202(a) of the Investment Advisers Act of 1940 (15
U.S.C. 80-b—2(a));

(VIII) an employee benefit plan or government
plan, as defined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1002);

(IX) an insured depository institution;

(X) a farm credit system institution;

(XI) a credit union;

(XII) a nonbank financial company supervised
by the Board of Governors (as defined under sec-
tion 102 of the Financial Stability Act of 2010); or

(XIII) an entity engaged in the business of in-
surance and subject to capital requirements estab-
lished by an insurance governmental authority of
a State, a territory of the United States, the Dis-
trict of Columbia, a country other than the United
States, or a political subdivision of a country other
than the United States that is engaged in the su-
Fervision of insurance companies under insurance
aw.

(iii) LIMITATION ON AFFILIATES’ AFFILIATES.—Un-
less the Commission determines, by order, rule, or reg-
ulation, that it is in the public interest, the exception
in clause (i) shall not apply with respect to an affiliate
if the affiliate is itself affiliated with—

(I) a major security-based swap participant;

(IT) a security-based swap dealer;

(ITT) a major swap participant; or

(IV) a swap dealer.

(iv) CONDITIONS ON TRANSACTIONS.—With respect
to an affiliate that qualifies for the exception in clause

()—
(I) the affiliate may not enter into any swap
other than for the purpose of hedging or miti-
gating commercial risk; and
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(IT) neither the affiliate nor any person affili-
ated with the affiliate that is not a financial entity
may enter into a swap with or on behalf of any af-
filiate that is a financial entity or otherwise as-
sume, net, combine, or consolidate the risk of
swaps entered into by any such financial entity,
except one that is an affiliate that qualifies for the
exception under clause (i).

(v) TRANSITION RULE FOR AFFILIATES.—An affil-
iate, subsidiary, or a wholly owned entity of a person
that qualifies for an exception under subparagraph (A)
and is predominantly engaged in providing financing
for the purchase or lease of merchandise or manufac-
tured goods of the person shall be exempt from the
margin requirement described in section 4s(e) and the
clearing requirement described in paragraph (1) with
regard to swaps entered into to mitigate the risk of
the financing activities for not less than a 2-year pe-
riod beginning on the date of enactment of this clause.

(vi) RISK MANAGEMENT PROGRAM.—Any swap en-
tered into by an affiliate that qualifies for the excep-
tion in clause (i) shall be subject to a centralized risk
management program of the affiliate, which is reason-
ably designed both to monitor and manage the risks
associated with the swap and to identify each of the
affiliates on whose behalf a swap was entered into.

(E) ELECTION OF COUNTERPARTY.—

(i) SWAPS REQUIRED TO BE CLEARED.—With respect
to any swap that is subject to the mandatory clearing
requirement under this subsection and entered into by
a swap dealer or a major swap participant with a
counterparty that is not a swap dealer, major swap
participant, security-based swap dealer, or major secu-
rity-based swap participant, the counterparty shall
have the sole right to select the derivatives clearing
organization at which the swap will be cleared.

(ii) SWAPS NOT REQUIRED TO BE CLEARED.—With
respect to any swap that is not subject to the manda-
tory clearing requirement under this subsection and
entered into by a swap dealer or a major swap partici-
pant with a counterparty that is not a swap dealer,
major swap participant, security-based swap dealer, or
major  security-based swap  participant, the
counterparty—

1 (I) may elect to require clearing of the swap;
an

(IT) shall have the sole right to select the de-
rivatives clearing organization at which the swap
will be cleared.

(F) ABUSE OF EXCEPTION.—The Commission may pre-
scribe such rules or issue interpretations of the rules as
the Commission determines to be necessary to prevent
abuse of the exceptions described in this paragraph. The
Commission may also request information from those per-
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sons claiming the clearing exception as necessary to pre-
vent abuse of the exceptions described in this paragraph.
(8) TRADE EXECUTION.—

(A) IN GENERAL.—With respect to transactions involv-
ing swaps subject to the clearing requirement of paragraph
(1), counterparties shall—

(1) execute the transaction on a board of trade des-
ignated as a contract market under section 5; or

(i1) execute the transaction on a swap execution
facility registered under 5h or a swap execution facil-
ity that is exempt from registration under section 5h(f)
of this Act.

(B) EXCEPTION.—The requirements of clauses (i) and
(ii) of subparagraph (A) shall not apply if no board of trade
or swap execution facility makes the swap available to
trade or for swap transactions subject to the clearing ex-
ception under paragraph (7).

(i) APPLICABILITY.—The provisions of this Act relating to swaps
that were enacted by the Wall Street Transparency and Account-
ability Act of 2010 (including any rule prescribed or regulation pro-
mulgated under that Act), shall not apply to activities outside the
United States unless those activities—

(1) have a direct and significant connection with activities
in, or effect on, commerce of the United States; or

(2) contravene such rules or regulations as the Commission
may prescribe or promulgate as are necessary or appropriate
to prevent the evasion of any provision of this Act that was en-
acted by the Wall Street Transparency and Accountability Act

of 2010.

(j) COMMITTEE APPROVAL BY BOARD.—Exemptions from the re-
quirements of subsection (h)(1) to clear a swap and subsection
(h)(8) to execute a swap through a board of trade or swap execution
facility shall be available to a counterparty that is an issuer of se-
curities that are registered under section 12 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78]) or that is required to file reports
pursuant to section 15(d) of the Securities Exchange Act of 1934
(15 U.S.C. 780) only if an appropriate committee of the issuer’s
board or governing body has reviewed and approved its decision to
enter into swaps that are subject to such exemptions.

SEC. 3. [7 U.S.C. 5] FINDINGS AND PURPOSE.

(a) FINDINGS.—The transactions subject to this Act are entered
into regularly in interstate and international commerce and are af-
fected with a national public interest by providing a means for
managing and assuming price risks, discovering prices, or dissemi-
nating pricing information through trading in liquid, fair and fi-
nancially secure trading facilities.

(b) PURPOSE.—It is the purpose of this Act to serve the public
interests described in subsection (a) through a system of effective
self-regulation of trading facilities, clearing systems, market par-
ticipants and market professionals under the oversight of the Com-
mission. To foster these public interests, it is further the purpose
of this Act to deter and prevent price manipulation or any other
disruptions to market integrity; to ensure the financial integrity of

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

61 COMMODITY EXCHANGE ACT Sec. 4

all transactions subject to this Act and the avoidance of systemic
risk; to protect all market participants from fraudulent or other
abusive sales practices and misuses of customer assets; and to pro-
mote responsible innovation and fair competition among boards of
trade, other markets and market participants.

[RESTRICTION OF FUTURES TRADING TO CONTRACT MAR-
KETS OR DERIVATIVES TRANSACTION EXECUTION FA-
CILITIES]

SeEc. 4. [7 U.S.C. 6] (a) Unless exempted by the Commission
pursuant to subsection (c) or by subsection (e), it shall be unlawful
for any person to offer to enter into, to enter into, to execute, to
confirm the execution of, or to conduct any office or business any-
where in the United States, its territories or possessions, for the
purpose of soliciting, or accepting any order for, or otherwise deal-
ing in, any transaction in, or in connection with, a contract for the
purchase or sale of a commodity for future delivery (other than a
contract which is made on or subject to the rules of a board of
trade, exchange, or market located outside the United States, its
territories or possessions) unless—

(1) such transaction is conducted on or subject to the rules
of a board of trade which has been designated or registered by
the Commission as a contract market or derivatives trans-
action execution facility for such commodity;

(2) such contract is executed or consummated by or
through a contract market; and

(3) such contract is evidenced by a record in writing which
shows the date, the parties to such contract and their address-
es, the property covered and its price, and the terms of deliv-
ery: Provided, That each contract market or derivatives trans-
action execution facility member shall keep such record for a
period of three years from the date thereof, or for a longer pe-
riod if the Commission shall so direct, which record shall at all
times be open to the inspection of any representative of the
Commission or the Department of Justice.

(b)

(1) FOREIGN BOARDS OF TRADE.—

(A) REGISTRATION.—The Commission may adopt rules
and regulations requiring registration with the Commis-
sion for a foreign board of trade that provides the members
of the foreign board of trade or other participants located
in the United States with direct access to the electronic
trading and order matching system of the foreign board of
trade, including rules and regulations prescribing proce-
dures and requirements applicable to the registration of
such foreign boards of trade. For purposes of this para-
graph, “direct access” refers to an explicit grant of author-
ity by a foreign board of trade to an identified member or
other participant located in the United States to enter
trades directly into the trade matching system of the for-
eign board of trade. In adopting such rules and regula-
tions, the commission shall consider—
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(i) whether any such foreign board of trade is sub-
ject to comparable, comprehensive supervision and
regulation by the appropriate governmental authori-
ties in the foreign board of trade’s home country; and

(i) any previous commission findings that the for-
eign board of trade is subject to comparable com-
prehensive supervision and regulation by the appro-
priate government authorities in the foreign board of
trade’s home country.

(B) LINKED CONTRACTS.—The Commission may not

permit a foreign board of trade to provide to the members
of the foreign board of trade or other participants located
in the United States direct access to the electronic trading
and order-matching system of the foreign board of trade
with respect to an agreement, contract, or transaction that
settles against any price (including the daily or final set-
tlement price) of 1 or more contracts listed for trading on
ah registered entity, unless the Commission determines
that—

(i) the foreign board of trade makes public daily
trading information regarding the agreement, con-
tract, or transaction that is comparable to the daily
trading information published by the registered entity
for the 1 or more contracts against which the agree-
ment, contract, or transaction traded on the foreign
board of trade settles; and

(i1) the foreign board of trade (or the foreign fu-
tures authority that oversees the foreign board of
trade)—

(I) adopts position limits (including related
hedge exemption provisions) for the agreement,
contract, or transaction that are comparable to the
position limits (including related hedge exemption
provisions) adopted by the registered entity for
the 1 or more contracts against which the agree-
ment, contract, or transaction traded on the for-
eign board of trade settles;

(IT) has the authority to require or direct mar-
ket participants to limit, reduce, or liquidate any
position the foreign board of trade (or the foreign
futures authority that oversees the foreign board
of trade) determines to be necessary to prevent or
reduce the threat of price manipulation, excessive
speculation as described in section 4a, price dis-
tortion, or disruption of delivery or the cash settle-
ment process;

(IIT) agrees to promptly notify the Commis-
sion, with regard to the agreement, contract, or
transaction that settles against any price (includ-
ing the daily or final settlement price) of 1 or
more contracts listed for trading on a registered
entity, of any change regarding—

(aa) the information that the foreign
board of trade will make publicly available;
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(bb) the position limits that the foreign
board of trade or foreign futures authority
will adopt and enforce;

(ce) the position reductions required to
prevent manipulation, excessive speculation
as described in section 4a, price distortion, or
disruption of delivery or the cash settlement
process; and

(dd) any other area of interest expressed
by the Commission to the foreign board of
trade or foreign futures authority;

(IV) provides information to the Commission
regarding large trader positions in the agreement,
contract, or transaction that is comparable to the
large trader position information collected by the
Commission for the 1 or more contracts against
which the agreement, contract, or transaction
traded on the foreign board of trade settles; and

(V) provides the Commission such information
as is necessary to publish reports on aggregate
trader positions for the agreement, contract, or
transaction traded on the foreign board of trade
that are comparable to such reports on aggregate
trader positions for the 1 or more contracts
against which the agreement, contract, or trans-
action traded on the foreign board of trade settles.

(C) EXISTING FOREIGN BOARDS OF TRADE.—Subpara-
graphs (A) and (B) shall not be effective with respect to
any foreign board of trade to which, prior to the date of en-
actment of this paragraph, the Commission granted direct
access permission until the date that is 180 days after that
date of enactment.

(2) PERSONS LOCATED IN THE UNITED STATES.—

(A) IN GENERAL.—The Commission may adopt rules
and regulations proscribing fraud and requiring minimum
financial standards, the disclosure of risk, the filing of re-
ports, the keeping of books and records, the safeguarding
of customers’ funds, and registration with the Commission
by any person located in the United States, its territories
or possessions, who engages in the offer or sale of any con-
tract of sale of a commodity for future delivery that is
made or to be made on or subject to the rules of a board
of trade, exchange, or market located outside the United
States, its territories or possessions.

(B) DIFFERENT REQUIREMENTS.—Rules and regulations
described in subparagraph (A) may impose different re-
quirements for such persons depending upon the particular
foreign board of trade, exchange, or market involved.

(C) ProHIBITION.—Except as provided in paragraphs
(1) and (2), no rule or regulation may be adopted by the
Commission under this subsection that—

(i) requires Commission approval of any contract,
rule, regulation, or action of any foreign board of
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trade, exchange, or market, or clearinghouse for such
board of trade, exchange, or market; or

(i) governs in any way any rule or contract term
or action of any foreign board of trade, exchange, or
market, or clearinghouse for such board of trade, ex-
change, or market.

(c)(1) In order to promote responsible economic or financial in-
novation and fair competition, the Commission by rule, regulation,
or order, after notice and opportunity for hearing, may (on its own
initiative or on application of any person, including any board of
trade designated or registered as a contract market or derivatives
transaction execution facility for transactions for future delivery in
any commodity under section 5 of this Act) exempt any agreement,
contract, or transaction (or class thereof) that is otherwise subject
to subsection (a) (including any person or class of persons offering,
entering into, rendering advice or rendering other services with re-
spect to, the agreement, contract, or transaction), either uncondi-
tionally or on stated terms or conditions or for stated periods and
either retroactively or prospectively, or both, from any of the re-
quirements of subsection (a), or from any other provision of this Act
(%xcept subparagraphs (C)(ii) and (D) of section 2(a)(1), except
that—

(A) unless the Commission is expressly authorized by any
provision described in this subparagraph to grant exemptions,
with respect to amendments made by subtitle A of the Wall
Street Transparency and Accountability Act of 2010—

(i) with respect to—

(I) paragraphs (2), (3), (4), (5), and (7), paragraph
(18)(A)(vii)(ILD), paragraphs (23), (24), (31), (32), (38),
(39), (41), (42), (46), (47), (48), and (49) of section 1la,
and sections 2(a)(13), 2(c)(1)(D), 4a(a), 4a(b), 4d(c),
4d(d), 4r, 4s, 5b(a), 5b(b), 5(d), 5(g), 5(h), 5b(c), 5b(),
8e, and 21; and

(IT) section 206(e) of the Gramm-Leach-Bliley Act
(Public Law 106-102; 15 U.S.C. 78c note); and
(i1) in sections 721(c) and 742 of the Dodd-Frank Wall

Street Reform and Consumer Protection Act; and

(B) the Commission and the Securities and Exchange Com-
mission may by rule, regulation, or order jointly exclude any
agreement, contract, or transaction from section 2(a)(1)}(D)) if
the Commissions determine that the exemption would be con-
sistent with the public interest.

(2) The Commission shall not grant any exemption under para-
graph (1) from any of the requirements of subsection (a) unless the
Commission determines that—

(A) the requirement should not be applied to the agree-
ment, contract, or transaction for which the exemption is
sought and that the exemption would be consistent with the
public interest and the purposes of this Act; and

(B) the agreement, contract, or transaction—

(i) will be entered into solely between appropriate per-
sons; and
(i1) will not have a material adverse effect on the abil-

ity of the Commission or any contract market or deriva-
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tives transaction execution facility to discharge its regu-

latory or self-regulatory duties under this Act.

(3) For purposes of this subsection, the term “appropriate per-
son” shall be limited to the following persons or classes thereof:

(A) A bank or trust company (acting in an individual or fi-
duciary capacity).

(B) A savings association.

(C) An insurance company.

(D) An investment company subject to regulation under
the Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.).

(E) A commodity pool formed or operated by a person sub-
ject to regulation under this Act.

(F) A corporation, partnership, proprietorship, organiza-
tion, trust, or other business entity with a net worth exceeding
$1,000,000 or total assets exceeding $5,000,000, or the obliga-
tions of which under the agreement, contract or transaction are
guaranteed or otherwise supported by a letter of credit or
keepwell, support, or other agreement by any such entity or by
an entity referred to in subparagraph (A), (B), (C), (H), (I), or
(K) of this paragraph.

(@) An employee benefit plan with assets exceeding
$1,000,000, or whose investment decisions are made by a bank,
trust company, insurance company, investment adviser reg-
istered under the Investment Advisers Act of 1940 (15 U.S.C.
80a—1 et seq.), or a commodity trading advisor subject to regu-
lation under this Act.

(H) Any governmental entity (including the United States,
any state, 14 or any foreign government) or political subdivision
thereof, or any multinational or supranational entity or any in-
strumentality, agency, or department of any of the foregoing.

(I) A broker-dealer subject to regulation under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a et seq.) acting on its
own behalf or on behalf of another appropriate person.

(J) A futures commission merchant, floor broker, or floor
trader subject to regulation under this Act acting on its own
behalf or on behalf of another appropriate person.

(K) Such other persons that the Commission determines to
be appropriate in light of their financial or other qualifications,
or the applicability of appropriate regulatory protections.

(4) During the pendency of an application for an order granting
an exemption under paragraph (1), the Commission may limit the
public availability of any information received from the applicant
if the applicant submits a written request to limit disclosure con-
temporaneous with the application, and the Commission deter-
mines that—

(A) the information sought to be restricted constitutes a
trade secret; or

(B) public disclosure of the information would result in ma-
terial competitive harm to the applicant.

(5) The Commission may—

(A) promptly following the enactment of this subsection, or
upon application by any person, exercise the exemptive author-

14 S0 in original. Probably should be “State,”.
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ity granted under paragraph (1) with respect to classes of hy-

brid instruments that are predominantly securities or deposi-

tory instruments, to the extent that such instruments may be
regarded as subject to the provisions of this Act; or

(B) promptly following the enactment of this subsection, or
upon application by any person, exercise the exemptive author-
ity granted under paragraph (1) effective as of October 23,
1974, with respect to classes of swap agreements (as defined in
section 101 of title 11, United States Code) that are not part
of a fungible class of agreements that are standardized as to
their material economic terms, to the extent that such agree-
ments may be regarded as subject to the provisions of this Act.

Any exemption pursuant to this paragraph shall be subject to such
terms and conditions as the Commission shall determine to be ap-
propriate pursuant to paragraph (1).

(6) If the Commission determines that the exemption
would be consistent with the public interest and the purposes
of this Act, the Commission shall, in accordance with para-
graphs (1) and (2), exempt from the requirements of this Act
an agreement, contract, or transaction that is entered into—

(A) pursuant to a tariff or rate schedule approved or
permitted to take effect by the Federal Energy Regulatory
Commission;

(B) pursuant to a tariff or rate schedule establishing
rates or charges for, or protocols governing, the sale of
electric energy approved or permitted to take effect by the
regulatory authority of the State or municipality having
jurisdiction to regulate rates and charges for the sale of
electric energy within the State or municipality; or

(C) between entities described in section 201(f) of the
Federal Power Act (16 U.S.C. 824(f)).

(d) The granting of an exemption under this section shall not
affect the authority of the Commission under any other provision
of this Act to conduct investigations in order to determine compli-
ance with the requirements or conditions of such exemption or to
take enforcement action for any violation of any provision of this
Act or any rule, regulation or order thereunder caused by the fail-
ure to comply with or satisfy such conditions or requirements.

(e) LIABILITY OF REGISTERED PERSONS TRADING ON A FOREIGN
BOARD OF TRADE.—

(1) IN GENERAL.—A person registered with the Commis-
sion, or exempt from registration by the Commission, under
this Act may not be found to have violated subsection (a) with
respect to a transaction in, or in connection with, a contract of
sale of a commodity for future delivery if the person—

(A) has reason to believe that the transaction and the
contract is made on or subject to the rules of a foreign
board of trade that is—

(i) legally organized under the laws of a foreign
country;
(i1) authorized to act as a board of trade by a for-
eign futures authority; and
(iii) subject to regulation by the foreign futures
authority; and
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(B) has not been determined by the Commission to be

operating in violation of subsection (a).

(2) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed as implying or creating any presumption
that a board of trade, exchange, or market is located outside
the United States, or its territories or possessions, for purposes
of subsection (a).

[EXCESSIVE SPECULATION AS BURDEN ON INTERSTATE
COMMERCEI]

SEc. 4a. [7 U.S.C. 6a] (a)

(1) IN GENERAL.—Excessive speculation in any commodity
under contracts of sale of such commodity for future delivery
made on or subject to the rules of contract markets or deriva-
tives transaction execution facilities, or swaps that perform or
affect a significant price discovery function with respect to reg-
istered entities causing sudden or unreasonable fluctuations or
unwarranted changes in the price of such commodity, is an
undue and unnecessary burden on interstate commerce in such
commodity. For the purpose of diminishing, eliminating, or
preventing such burden, the Commission shall, from time to
time, after due notice and opportunity for hearing, by rule, reg-
ulation, or order, proclaim and fix such limits on the amounts
of trading which may be done or positions which may be held
by any person, including any group or class of traders, under
contracts of sale of such commodity for future delivery on or
subject to the rules of any contract market or derivatives
transaction execution facility, swaps traded on or subject to the
rules of a designated contract market or a swap execution facil-
ity, or swaps not traded on or subject to the rules of a des-
ignated contract market or a swap execution facility that per-
forms a significant price discovery function with respect to a
registered entity, as the Commission finds are necessary to di-
minish, eliminate, or prevent such burden. In determining
whether any person has exceeded such limits, the positions
held and trading done by any persons directly or indirectly con-
trolled by such person shall be included with the positions held
and trading done by such person; and further, such limits upon
positions and trading shall apply to positions held by, and
trading done by, two or more persons acting pursuant to an ex-
pressed or implied agreement or understanding, the same as if
the positions were held by, or the trading were done by, a sin-
gle person. Nothing in this section shall be construed to pro-
hibit the Commission from fixing different trading or position
limits for different commodities, markets, futures, or delivery
months, or for different number of days remaining until the
last day of trading in a contract, or different trading limits for
buying and selling operations, or different limits for the pur-
poses of paragraphs (1) and (2) of subsection (b) of this section,
or from exempting transactions normally known to the trade as
“spreads” or “straddles” or “arbitrage” or from fixing limits ap-
plying to such transactions or positions different from limits
fixed for other transactions or positions. The word “arbitrage”
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in domestic markets shall be defined to mean the same as a
“spread” or “straddle”. The Commission is authorized to define
the term “international arbitrage”.

(2) ESTABLISHMENT OF LIMITATIONS.—

(A) IN GENERAL.—In accordance with the standards
set forth in paragraph (1) of this subsection and consistent
with the good faith exception cited in subsection (b)(2),
with respect to physical commodities other than excluded
commodities as defined by the Commission, the Commis-
sion shall by rule, regulation, or order establish limits on
the amount of positions, as appropriate, other than bona
fide hedge positions, that may be held by any person with
respect to contracts of sale for future delivery or with re-
spect to options on the contracts or commodities traded on
or subject to the rules of a designated contract market.

(B) TIMING.—

(1) EXEMPT COMMODITIES.—For exempt commod-
ities, the limits required under subparagraph (A) shall
be established within 180 days after the date of the
enactment of this paragraph.

(i) AGRICULTURAL COMMODITIES.—For agricul-
tural commodities, the limits required under subpara-
graph (A) shall be established within 270 days after
the date of the enactment of this paragraph.

(C) GoAL.—In establishing the limits required under
subparagraph (A), the Commission shall strive to ensure
that trading on foreign boards of trade in the same com-
modity will be subject to comparable limits and that any
limits to be imposed by the Commission will not cause
price discovery in the commodity to shift to trading on the
foreign boards of trade.

(3) SPECIFIC LIMITATIONS.—In establishing the limits re-
quired in paragraph (2), the Commission, as appropriate, shall
set limits—

(A) on the number of positions that may be held by
any person for the spot month, each other month, and the
aggregate number of positions that may be held by any
person for all months; and

(B) to the maximum extent practicable, in its discre-
tion—

(i) to diminish, eliminate, or prevent excessive
speculation as described under this section;

(i) to deter and prevent market manipulation,
squeezes, and corners;

(iii) to ensure sufficient market liquidity for bona
fide hedgers; and

(iv) to ensure that the price discovery function of
the underlying market is not disrupted.

(4) SIGNIFICANT PRICE DISCOVERY FUNCTION.—In making a
determination whether a swap performs or affects a significant
price discovery function with respect to regulated markets, the
Commission shall consider, as appropriate:

(A) PRICE LINKAGE.—The extent to which the swap
uses or otherwise relies on a daily or final settlement
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price, or other major price parameter, of another contract

traded on a regulated market based upon the same under-

lying commodity, to value a position, transfer or convert a

position, financially settle a position, or close out a posi-

tion.

(B) ARBITRAGE.—The extent to which the price for the
swap is sufficiently related to the price of another contract
traded on a regulated market based upon the same under-
lying commodity so as to permit market participants to ef-
fectively arbitrage between the markets by simultaneously
maintaining positions or executing trades in the swaps on
a frequent and recurring basis.

(C) MATERIAL PRICE REFERENCE.—The extent to which,
on a frequent and recurring basis, bids, offers, or trans-
actions in a contract traded on a regulated market are di-
rectly based on, or are determined by referencing, the price
generated by the swap.

(D) MATERIAL LIQUIDITY.—The extent to which the vol-
ume of swaps being traded in the commodity is sufficient
to have a material effect on another contract traded on a
regulated market.

(E) OTHER MATERIAL FACTORS.—Such other material
factors as the Commission specifies by rule or regulation
as relevant to determine whether a swap serves a signifi-
cant price discovery function with respect to a regulated
market.

(5) ECONOMICALLY EQUIVALENT CONTRACTS.—

(A) Notwithstanding any other provision of this sec-
tion, the Commission shall establish limits on the amount
of positions, including aggregate position limits, as appro-
priate, other than bona fide hedge positions, that may be
held by any person with respect to swaps that are eco-
nomically equivalent to contracts of sale for future delivery
or to options on the contracts or commodities traded on or
subject to the rules of a designated contract market subject
to paragraph (2).

(B) In establishing limits pursuant to subparagraph
(A), the Commission shall—

(1) develop the limits concurrently with limits es-
tablished under paragraph (2), and the limits shall

have similar requirements as under paragraph (3)(B);

and

(i1) establish the limits simultaneously with limits

established under paragraph (2).

(6) AGGREGATE POSITION LIMITS.—The Commission shall,
by rule or regulation, establish limits (including related hedge
exemption provisions) on the aggregate number or amount of
positions in contracts based upon the same underlying com-
modity (as defined by the Commission) that may be held by
any person, including any group or class of traders, for each
month across—

(A) contracts listed by designated contract markets;

(B) with respect to an agreement contract, or trans-
action that settles against any price (including the daily or

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 4a COMMODITY EXCHANGE ACT 10

final settlement price) of 1 or more contracts listed for

trading on a registered entity, contracts traded on a for-

eign board of trade that provides members or other partici-
pants located in the United States with direct access to its
electronic trading and order matching system; and

(C) swap contracts that perform or affect a significant
price discovery function with respect to regulated entities.

(7) EXEMPTIONS.—The Commission, by rule, regulation, or
order, may exempt, conditionally or unconditionally, any per-
son or class of persons, any swap or class of swaps, any con-
tract of sale of a commodity for future delivery or class of such
contracts, any option or class of options, or any transaction or
class of transactions from any requirement it may establish
under this section with respect to position limits.

(b) The Commission shall, in such rule, regulation, or order, fix
a reasonable time (not to exceed ten days) after the promulgation
of the rule, regulation, or order; after which, and until such rule,
regulation, or order is suspended, modified, or revoked, it shall be
unlawful for any person—

(1) directly or indirectly to buy or sell, or agree to buy or
sell, under contracts of sale of such commodity for future deliv-
ery on or subject to the rules of the contract market or mar-
kets, or swap execution facility or facilities with respect to a
significant price discovery contract, to which the rule, regula-
tion, or order applies, any amount of such commodity during
any one business day in excess of any trading limit fixed for
one business day by the Commission in such rule, regulation,
or order for or with respect to such commodity; or

(2) directly or indirectly to hold or control a net long or a
net short position in any commodity for future delivery on or
subject to the rules of any contract market or swap execution
facility 15 with respect to a significant price discovery contract
in excess of any position limit fixed by the Commission for or
with respect to such commodity: Provided, That such position
limit shall not apply to a position acquired in good faith prior
to the effective date of such rule, regulation, or order.

(c)(1) No rule, regulation, or order issued under subsection (a)
of this section shall apply to transactions or positions which are
shown to be bona fide hedging transactions or positions, as such
terms shall be defined by the Commission by rule, regulation, or
order consistent with the purposes of this Act. Such terms may be
defined to permit producers, purchasers, sellers, middlemen, and
users of a commodity or a product derived therefrom to hedge their
legitimate anticipated business needs for that period of time into
the future for which an appropriate futures contract is open and
available on an exchange. To determine the adequacy of this Act
and the powers of the Commission acting thereunder to prevent
unwarranted price pressures by large hedgers, the Commission
shall monitor and analyze the trading activities of the largest hedg-

15Sec. 737(b)(2) of P.L. 111-203 (124 Stat. 1722) amended sec. 4a(b)(2) by striking “or deriva-
tives transaction execution facility or facilities or electronic trading facility” and inserting “or
swap execution facility”. Prior to the amendment, sec. 4a(b)(2) contained the phrase “or deriva-
tives transaction execution facility or electronic trading facility”. The amendment was executed
to replace that phrase to effectuate the probable intent of Congress.
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ers, as determined by the Commission, operating in the cattle, hog,
or pork belly markets and shall report its findings and rec-
ommendations to the Senate Committee on Agriculture, Nutrition,
and Forestry and the House Committee on Agriculture in its an-
nual reports for at least two years following the date of enactment
of the Futures Trading Act of 1982.

(2) For the purposes of implementation of subsection (a)(2)
for contracts of sale for future delivery or options on the con-
tracts or commodities, the Commission shall define what con-
stitutes a bona fide hedging transaction or position as a trans-
action or position that—

(A)(d) represents a substitute for transactions made or
to be made or positions taken or to be taken at a later
time in a physical marketing channel,

(i) is economically appropriate to the reduction of
risks in the conduct and management of a commercial en-
terprise; and

(iii) arises from the potential change in the value of—

(I) assets that a person owns, produces, manufac-
tures, processes, or merchandises or anticipates own-
ing, producing, manufacturing, processing, or mer-
chandising;

(IT) liabilities that a person owns or anticipates in-
curring; or

(ITII) services that a person provides, purchases, or
anticipates providing or purchasing; or
(B) reduces risks attendant to a position resulting

from a swap that—

(i) was executed opposite a counterparty for which
the transaction would qualify as a bona fide hedging
transaction pursuant to subparagraph (A); or

(i1) meets the requirements of subparagraph (A).

(d) This section shall apply to a person that is registered as a
futures commission merchant, an introducing broker, or a floor
broker under authority of this Act only to the extent that trans-
actions made by such person are made on behalf of or for the ac-
count or benefit of such person. This section shall not apply to
transactions made by, or on behalf of, or at the direction of, the
United States, or a duly authorized agency thereof.

(e) Nothing in this section shall prohibit or impair the adoption
by any contract market, derivatives transaction execution facility,
or by any other board of trade licensed, designated, or registered
by the Commission or by any electronic trading facility of any
bylaw, rule, regulation, or resolution fixing limits on the amount of
trading which may be done or positions which may be held by any
person under contracts of sale of any commodity for future delivery
traded on or subject to the rules of such contract market or deriva-
tives transaction execution facility or on an electronic trading facil-
ity, or under options on such contracts or commodities traded on
or subject to the rules of such contract market, derivatives trans-
action execution facility, or electronic trading facility or such board
of trade: Provided, That if the Commission shall have fixed limits
under this section for any contract or under section 4c of this Act
for any commodity option, then the limits fixed by the bylaws,
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rules, regulations, and resolutions adopted by such contract mar-
ket, derivatives transaction execution facility, or electronic trading
facility or such board of trade shall not be higher than the limits
fixed by the Commission. It shall be a violation of this Act for any
person to violate any bylaw, rule, regulation, or resolution of any
contract market, derivatives transaction execution facility, or other
board of trade licensed, designated, or registered by the Commis-
sion or electronic trading facility with respect to a significant price
discovery contract fixing limits on the amount of trading which
may be done or positions which may be held by any person under
contracts of sale of any commodity for future delivery or under op-
tions on such contracts or commodities, if such bylaw, rule, regula-
tion, or resolution has been approved by the Commission or cer-
tified by a registered entity pursuant to section 5c(c)(1): Provided,
That the provisions of section 9(a)(5) of this Act shall apply only
to those who knowingly violate such limits.

SEC. 4b. [7 U.S.C. 6b] CONTRACTS DESIGNED TO DEFRAUD OR MIS-
LEAD.

(a) UNLAWFUL ACTIONS.—It shall be unlawful—

(1) for any person, in or in connection with any order to
make, or the making of, any contract of sale of any commodity
in interstate commerce or for future delivery that is made, or
to be made, on or subject to the rules of a designated contract
market, for or on behalf of any other person; or

(2) for any person, in or in connection with any order to
make, or the making of, any contract of sale of any commodity
for future delivery, or swap, that is made, or to be made, for
or on behalf of, or with, any other person, other than on or sub-
ject to the rules of a designated contract market—

(A) to cheat or defraud or attempt to cheat or defraud
the other person;

(B) willfully to make or cause to be made to the other
person any false report or statement or willfully to enter
or cause to be entered for the other person any false
record;

(C) willfully to deceive or attempt to deceive the other
person by any means whatsoever in regard to any order or
contract or the disposition or execution of any order or con-
tract, or in regard to any act of agency performed, with re-
spect to any order or contract for or, in the case of para-
graph (2), with the other person; or

(D)) to bucket an order if the order is either rep-
resented by the person as an order to be executed, or is re-
quired to be executed, on or subject to the rules of a des-
ignated contract market; or

(i1) to fill an order by offset against the order or orders
of any other person, or willfully and knowingly and with-
out the prior consent of the other person to become the
buyer in respect to any selling order of the other person,
or become the seller in respect to any buying order of the
other person, if the order is either represented by the per-
son as an order to be executed, or is required to be exe-
cuted, on or subject to the rules of a designated contract
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market unless the order is executed in accordance with the

rules of the designated contract market.

(b) CLARIFICATION.—Subsection (a)(2) of this section shall not
obligate any person, in or in connection with a transaction in a con-
tract of sale of a commodity for future delivery, or swap, with an-
other person, to disclose to the other person nonpublic information
that may be material to the market price, rate, or level of the com-
modity or transaction, except as necessary to make any statement
made to the other person in or in connection with the transaction
not misleading in any material respect.

(c) Nothing in this section or in any other section of this Act
shall be construed to prevent a futures commission merchant or
floor broker who shall have in hand, simultaneously, buying and
selling orders at the market for different principals for a like quan-
tity of a commodity for future delivery in the same month, from
executing such buying and selling orders at the market price: Pro-
vided, That any such execution shall take place on the floor of the
exchange where such orders are to be executed at public outcry
across the ring and shall be duly reported, recorded, and cleared
in the same manner as other orders executed on such exchange:
And provided further, That such transactions shall be made in ac-
cordance with such rules and regulations as the Commission may
promulgate regarding the manner of the execution of such trans-
actions.

(d) Nothing in this section shall apply to any activity that oc-
curs on a board of trade, exchange, or market, or clearinghouse for
such board of trade, exchange, or market, located outside the
United States, or territories or possessions of the United States, in-
volving any contract of sale of a commodity for future delivery that
is made, or to be made, on or subject to the rules of such board of
trade, exchange, or market.

(e) It shall be unlawful for any person, directly or indirectly,
by the use of any means or instrumentality of interstate commerce,
or of the mails, or of any facility of any registered entity, in or in
connection with any order to make, or the making of, any contract
of sale of any commodity for future delivery (or option on such a
contract), or any swap, on a group or index of securities (or any in-
terest therein or based on the value thereof)—

(1) to employ any device, scheme, or artifice to defraud,

(2) to make any untrue statement of a material fact or to
omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they were made, not misleading; or

(3) to engage in any act, practice, or course of business
which operates or would operate as a fraud or deceit upon any
person.

SEC. 4b-1. [7 U.S.C. 6b-1] ENFORCEMENT AUTHORITY.
(a) ComMmODITY FUTURES TRADING COMMISSION.—Except as
provided in subsections (b), (c¢), and (d), the Commission shall have
exclusive authority to enforce the provisions of subtitle A of the
Wall Street Transparency and Accountability Act of 2010 with re-
spect to any person.
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(b) PRUDENTIAL REGULATORS.—The prudential regulators shall
have exclusive authority to enforce the provisions of section 4s(e)
with respect to swap dealers or major swap participants for which
they are the prudential regulator.

(c) REFERRALS.—

(1) PRUDENTIAL REGULATORS.—If the prudential regulator
for a swap dealer or major swap participant has cause to be-
lieve that the swap dealer or major swap participant, or any
affiliate or division of the swap dealer or major swap partici-
pant, may have engaged in conduct that constitutes a violation
of the nonprudential requirements of this Act (including sec-
tion 4s or rules adopted by the Commission under that sec-
tion), the prudential regulator may promptly notify the Com-
mission in a written report that includes—

(A) a request that the Commission initiate an enforce-
ment proceeding under this Act; and

(B) an explanation of the facts and circumstances that
led to the preparation of the written report.

(2) CoMMISSION.—If the Commission has cause to believe
that a swap dealer or major swap participant that has a pru-
dential regulator may have engaged in conduct that constitutes
a violation of any prudential requirement of section 4s or rules
adopted by the Commission under that section, the Commis-
sion may notify the prudential regulator of the conduct in a
written report that includes—

(A) a request that the prudential regulator initiate an
enforcement proceeding under this Act or any other Fed-
eral law (including regulations); and

(B) an explanation of the concerns of the Commission,
and a description of the facts and circumstances, that led
to the preparation of the written report.

(d) BACKSTOP ENFORCEMENT AUTHORITY.—

(1) INITIATION OF ENFORCEMENT PROCEEDING BY PRUDEN-
TIAL REGULATOR.—If the Commission does not initiate an en-
forcement proceeding before the end of the 90-day period begin-
ning on the date on which the Commission receives a written
report under subsection (c)(1), the prudential regulator may
initiate an enforcement proceeding.

(2) INITIATION OF ENFORCEMENT PROCEEDING BY COMMIS-
SION.—If the prudential regulator does not initiate an enforce-
ment proceeding before the end of the 90-day period beginning
on the date on which the prudential regulator receives a writ-
ten report under subsection (c)(2), the Commission may initiate
an enforcement proceeding.

SEC. 4c. [7 U.S.C. 6¢c] PROHIBITED TRANSACTIONS.

(a) IN GENERAL.—

(1) PROHIBITION.—It shall be unlawful for any person to
offer to enter into, enter into, or confirm the execution of a
transaction described in paragraph (2) involving the purchase
or sale of any commodity for future delivery (or any option on
such a transaction or option on a commodity) or swap if the
transaction is used or may be used to—
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(A) hedge any transaction in interstate commerce in
the commodity or the product or byproduct of the com-
modity;

(B) determine the price basis of any such transaction
in interstate commerce in the commodity; or

(C) deliver any such commodity sold, shipped, or re-
ceived in interstate commerce for the execution of the
transaction.

(2) TRANSACTION.—A transaction referred to in paragraph
(1) is a transaction that—

(A)@) is, of the character of, or is commonly known to
the trade as, a “wash sale” or “accommodation trade”; or

(i1) is a fictitious sale; or

(B) is used to cause any price to be reported, reg-
istered, or recorded that is not a true and bona fide price.
(3) CONTRACT OF SALE.—It shall be unlawful for any em-

ployee or agent of any department or agency of the Federal
Government or any Member of Congress or employee of Con-
gress (as such terms are defined under section 2 of the STOCK
Act) or any judicial officer or judicial employee (as such terms
are defined, respectively, under section 2 of the STOCK Act)
who, by virtue of the employment or position of the Member,
officer, employee or agent, acquires information that may affect
or tend to affect the price of any commodity in interstate com-
merce, or for future delivery, or any swap, and which informa-
tion has not been disseminated by the department or agency
of the Federal Government holding or creating the information
or by Congress or by the judiciary in a manner which makes
it generally available to the trading public, or disclosed in a
criminal, civil, or administrative hearing, or in a congressional,
administrative, or Government Accountability Office report,
hearing, audit, or investigation, to use the information in his
personal capacity and for personal gain to enter into, or offer
to enter into—

(A) a contract of sale of a commodity for future deliv-
ery (or option on such a contract);

(B) an option (other than an option executed or traded
on a national securities exchange registered pursuant to
section 6(a) of the Securities Exchange Act of 1934 (15
U.S.C. 78f(a)); or

(C) a swap.

(4) NONPUBLIC INFORMATION.—

(A) IMPARTING OF NONPUBLIC INFORMATION.—It shall
be unlawful for any employee or agent of any department
or agency of the Federal Government or any Member of
Congress or employee of Congress or any judicial officer or
judicial employee who, by virtue of the employment or po-
sition of the Member, officer, employee or agent, acquires
information that may affect or tend to affect the price of
any commodity in interstate commerce, or for future deliv-
ery, or any swap, and which information has not been dis-
seminated by the department or agency of the Federal
Government holding or creating the information or by Con-
gress or by the judiciary in a manner which makes it gen-
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erally available to the trading public, or disclosed in a
criminal, civil, or administrative hearing, or in a congres-
sional, administrative, or Government Accountability Of-
fice report, hearing, audit, or investigation, to impart the
information in his personal capacity and for personal gain
with intent to assist another person, directly or indirectly,
to use the information to enter into, or offer to enter into—

(i) a contract of sale of a commodity for future de-
livery (or option on such a contract);

(ii) an option (other than an option executed or
traded on a national securities exchange registered
pursuant to section 6(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78f(a)); or

(iii) a swap.

(B) KNOWING USE.—It shall be unlawful for any person
who receives information imparted by any employee or
agent of any department or agency of the Federal Govern-
ment or any Member of Congress or employee of Congress
or any judicial officer or judicial employee as described in
subparagraph (A) to knowingly use such information to
enter into, or offer to enter into—

(i) a contract of sale of a commodity for future de-
livery (or option on such a contract);

(ii) an option (other than an option executed or
traded on a national securities exchange registered
pursuant to section 6(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78f(a)); or

(iii) a swap.

(C) THEFT OF NONPUBLIC INFORMATION.—It shall be
unlawful for any person to steal, convert, or misappro-
priate, by any means whatsoever, information held or cre-
ated by any department or agency of the Federal Govern-
ment or by Congress or by the judiciary that may affect or
tend to affect the price of any commodity in interstate
commerce, or for future delivery, or any swap, where such
person knows, or acts in reckless disregard of the fact, that
such information has not been disseminated by the depart-
ment or agency of the Federal Government holding or cre-
ating the information or by Congress or by the judiciary in
a manner which makes it generally available to the trad-
ing public, or disclosed in a criminal, civil, or administra-
tive hearing, or in a congressional, administrative, or Gov-
ernment Accountability Office report, hearing, audit, or in-
vestigation, and to use such information, or to impart such
information with the intent to assist another person, di-
rectly or indirectly, to use such information to enter into,
or offer to enter into—

(i) a contract of sale of a commodity for future de-
livery (or option on such a contract);

(i) an option (other than an option executed or
traded on a national securities exchange registered
pursuant to section 6(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78f(a)); or
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(iii) a swap, provided, however, that nothing in
this subparagraph shall preclude a person that has
provided information concerning, or generated by, the
person, its operations or activities, to any employee or
agent of any department or agency of the Federal Gov-
ernment, to Congress, any Member of Congress, any
employee of Congress, any judicial officer, or any judi-
cial employee, voluntarily or as required by law, from
using such information to enter into, or offer to enter
into, a contract of sale, option, or swap described in
clauses (i), (ii), or (iii).

(5) DISRUPTIVE PRACTICES.—It shall be unlawful for any
person to engage in any trading, practice, or conduct on or sub-
ject to the rules of a registered entity that—

(A) violates bids or offers;

(B) demonstrates intentional or reckless disregard for
the orderly execution of transactions during the closing pe-
riod; or

(C) is, is of the character of, or is commonly known to
the trade as, “spoofing” (bidding or offering with the intent
to cancel the bid or offer before execution).

(6) RULEMAKING AUTHORITY.—The Commission may make
and promulgate such rules and regulations as, in the judgment
of the Commission, are reasonably necessary to prohibit the
trading practices described in paragraph (5) and any other
trading practice that is disruptive of fair and equitable trading.

(7) USE OF SWAPS TO DEFRAUD.—It shall be unlawful for
any person to enter into a swap knowing, or acting in reckless
disregard of the fact, that its counterparty will use the swap
as part of a device, scheme, or artifice to defraud any third
party.

(b) No person shall offer to enter into, enter into or confirm the
execution of, any transaction involving any commodity regulated
under this Act which is of the character of, or is commonly known
to the trade as, an “option”, “privilege”, “indemnity”, “bid”, “offer”,
“put”, “call”, “advance guaranty”, or “decline guaranty”, contrary to
any rule, regulation, or order of the Commission prohibiting any
such transaction or allowing any such transaction under such
terms and conditions as the Commission shall prescribe. Any such
order, rule, or regulation may be made only after notice and oppor-
tunity for hearing, and the Commission may set different terms
and conditions for different markets.

(c) Not later than 90 days after the date of the enactment of
the Futures Trading Act of 1986, the Commission shall issue regu-
lations—

(1) to eliminate the pilot status of its program for com-
modity option transactions involving the trading of options on
contract markets, including any numerical restrictions on the
number of commodities or option contracts for which a contract
market may be designated; and

(2) otherwise to continue to permit the trading of such
commodity options under such terms and conditions that the
Commission from time to time may prescribe.
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(d) Notwithstanding the provisions of subsection (c) of this sec-
tion—

(1) any person domiciled in the United States who on May
1, 1978, was in the business of granting an option on a phys-
ical commodity, other than a commodity specifically set forth
in section 2(a) of this Act prior to enactment of the Commodity
Futures Trading Commission Act of 1974, and was in the busi-
ness of buying, selling, producing, or otherwise using that com-
modity, may continue to grant or issue options on that com-
modity in accordance with Commission regulations in effect on
August 17, 1978, until thirty days after the effective date of
regulations issued by the Commission under clause (2) of this
subsection: Provided, That if such person files an application
for registration under the regulations issued under clause (2)
of this subsection within thirty days after the effective date of
such regulations, that person may continue to grant or issue
options pending a final determination by the Commission on
the application; and

(2) the Commission shall issue regulations that permit
grantors and futures commission merchants to offer to enter
into, enter into, or confirm the execution of, any commodity op-
tion transaction on a physical commodity subject to the provi-
sions of subsection (b) of this section, other than a commodity
specifically set forth in section 2(a) of this Act prior to enact-
ment of the Commodity Futures Trading Commission Act of
1974, if—

(A) the grantor is a person domiciled in the United

States who—

(i) is in the business of buying, selling, producing,
or otherwise using the underlying commodity;

(ii)) at all times has a net worth of at least
$5,000,000 certified annually by an independent public
accountant using generally accepted accounting prin-
ciples;

(iii) notifies the Commission and every futures
commission merchant offering the grantor’s option if
the grantor knows or has reason to believe that the
grantor’s net worth has fallen below $5,000,000;

(iv) segregates daily, exclusively for the benefit of
purchasers, money, exempted securities (within the
meaning of section 3(a)(12) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(12)) 16, commercial paper,
bankers’ acceptances, commercial bills, or
unencumbered warehouse receipts, equal to an
amount by which the value of each transaction ex-
ceeds the amount received or to be received by the
grantor for such transaction;

(v) provides an identification number for each
transaction; and

16So in original. Probably should be amended to add a third close parenthesis. Section
402(4)(A) of the Futures Trading Practices Act of 1992 attempted to make this correction, but
failed to add a third close parenthesis.
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(vi) provides confirmation of all orders for such
transactions executed, including the execution price
and a transaction identification number;

. (B) the futures commission merchant is a person
who—

(i) has evidence that the grantor meets the re-
quirements specified in subclause (A) of this clause;

(i1) treats and deals with all money, securities, or
property received from its customers as payment of
the purchase price in connection with such trans-
actions, as belonging to such customers until the expi-
ration of the term of the option, or, if the customer ex-
ercises the option, until all rights of the customer
?ﬂdﬁr the commodity option transaction have been ful-
illed;

(1ii)) records each transaction in its customer’s
name by the transaction identification number pro-
vided by the grantor;

(iv) provides a disclosure statement to its cus-
tomers, under regulations of the Commission, that dis-
closes, among other things, all costs, including any
maofkups or commissions involved in such transaction;
an
(C) the grantor and futures commission merchant com-

ply with any additional uniform and reasonable terms and

conditions the Commission may prescribe, including reg-

istration with the Commission.
The Commission may permit persons not domiciled in the United
States to grant options under this subsection, other than options on
a commodity specifically set forth in section 2(a) of this Act prior
to enactment of the Commodity Futures Trading Commission Act
of 1974, under such additional rules, regulations, and orders as the
Commission may adopt to provide protection to purchasers that are
substantially the equivalent of those applicable to grantors domi-
ciled in the United States. The Commission may terminate the
right of any person to grant, offer, or sell options under this sub-
section only after a hearing, including a finding that the continu-
ation of such right is contrary to the public interest: Provided, That
pending the completion of such termination proceedings, the Com-
mission may suspend the right to grant, offer, or sell options of any
person whose activities in the Commission’s judgment present a
substantial risk to the public interest.

(e) The Commission may adopt rules and regulations, after
public notice and opportunity for a hearing on the record, prohib-
iting the granting, issuance, or sale of options permitted under sub-
section (d) of this section if the Commission determines that such
options are contrary to the public interest.

(f) Nothing in this Act shall be deemed to govern or in any way
be applicable to any transaction in an option on foreign currency
traded on a national securities exchange.

(g) The Commission shall adopt rules requiring that a contem-
poraneous written record be made, as practicable, of all orders for
execution on the floor or subject to the rules of each contract mar-
ket or derivatives transaction execution facility placed by a mem-
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ber of the contract market or derivatives transaction execution fa-
cility who is present on the floor at the time such order is placed.

[DEALING BY UNREGISTERED FUTURES COMMISSION
MERCHANTS OR INTRODUCING MERCHANTS PROHIBITED]

SEc. 4d. [7 U.S.C. 6d] (a) It shall be unlawful for any person
to be a futures commission merchant unless—

(1) such person shall have registered, under this Act, with
the Commission as such futures commission merchant and
such registration shall not have expired nor been suspended
nor revoked; and

(2) such person shall, whether a member or nonmember of
a contract market or derivatives transaction execution facility,
treat and deal with all money, securities, and property received
by such person to margin, guarantee, or secure the trades or
contracts of any customer of such person, or accruing to such
customer as the result of such trades or contracts, as belonging
to such customer. Such money, securities, and property shall
be separately accounted for and shall not be commingled with
the funds of such commission merchant or be used to margin
or guarantee the trades or contracts, or to secure or extend the
credit, of any customer or person other than the one for whom
the same are held: Provided, however, That such money, secu-
rities, and property of the customers of such futures commis-
sion merchant may, for convenience, be commingled and depos-
ited in the same account or accounts with any bank or trust
company or with the clearing house organization of such con-
tract market or derivatives transaction execution facility, and
that such share thereof as in the normal course of business
shall be necessary to margin, guarantee, secure, transfer, ad-
just, or settle the contracts or trades of such customers, or re-
sulting market positions, with the clearing-house organization
of such contract market or derivatives transaction execution fa-
cility or with any member of such contract market or deriva-
tives transaction execution facility, may be withdrawn and ap-
plied to such purposes, including the payment of commissions,
brokerage, interest, taxes, storage, and other charges, lawfully
accruing in connection with such contracts and trades: Pro-
vided further, That in accordance with such terms and condi-
tions as the Commission may prescribe by rule, regulation, or
order, such money, securities, and property of the customers of
such futures commission merchant may be commingled and de-
posited as provided in this section with any other money, secu-
rities, and property received by such futures commission mer-
chant and required by the Commission to be separately ac-
counted for and treated and dealt with as belonging to the cus-
tomers of such futures commission merchant: Provided further,
That such money may be invested in obligations of the United
States, in general obligations of any State or of any political
subdivision thereof, and in obligations fully guaranteed as to
principal and interest by the United States, such investments
to be made in accordance with such rules and regulations and
subject to such conditions as the Commission may prescribe.
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(b) It shall be unlawful for any person, including but not lim-
ited to any clearing agency of a contract market or derivatives
transaction execution facility and any depository, that has received
any money, securities, or property for deposit in a separate account
as provided in paragraph (2) of this section,1? to hold, dispose of,
or use any such money, securities, or property as belonging to the
depositing futures commission merchant or any person other than
the customers of such futures commission merchant.

(c) ConFLICTS OF INTEREST.—The Commission shall require
that futures commission merchants and introducing brokers imple-
ment conflict-of-interest systems and procedures that—

(1) establish structural and institutional safeguards to en-
sure that the activities of any person within the firm relating
to research or analysis of the price or market for any com-
modity are separated by appropriate informational partitions
within the firm from the review, pressure, or oversight of per-
sons whose involvement in trading or clearing activities might
po1(:1entially bias the judgment or supervision of the persons;
an

(2) address such other issues as the Commission deter-
mines to be appropriate.

(d) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—Each fu-
tures commission merchant shall designate an individual to serve
as its Chief Compliance Officer and perform such duties and re-
sponsibilities as shall be set forth in regulations to be adopted by
the Commission or rules to be adopted by a futures association reg-
istered under section 17.

(e) Consistent with this Act, the Commission, in consultation
with the Securities and Exchange Commission, shall issue such
rules, regulations, or orders as are necessary to avoid duplicative
or conflicting regulations applicable to any futures commission
merchant registered with the Commission pursuant to section 4f(a)
(except paragraph (2) thereof), that is also registered with the Se-
curities and Exchange Commission pursuant to section 15(b) of the
Securities Exchange Act (except paragraph (11) thereof), involving
the application of—

(1) section 8, section 15(c)(3), and section 17 of the Securi-
ties Exchange Act of 1934 and the rules and regulations there-
under related to the treatment of customer funds, securities, or
property, maintenance of books and records, financial reporting
or other financial responsibility rules (as defined in section
3(a)(40) of the Securities Exchange Act of 1934), involving se-
curity futures products; and

(2) similar provisions of this Act and the rules and regula-
tions thereunder involving security futures products.

(f) SwapPs.—

(1) REGISTRATION REQUIREMENT.—It shall be unlawful for
any person to accept any money, securities, or property (or to
extend any credit in lieu of money, securities, or property)
from, for, or on behalf of a swaps customer to margin, guar-
antee, or secure a swap cleared by or through a derivatives
clearing organization (including money, securities, or property

17So in original. Probably should be “subsection (a)(2)”.
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accruing to the customer as the result of such a swap), unless
the person shall have registered under this Act with the Com-
mission as a futures commission merchant, and the registra-
tion shall not have expired nor been suspended nor revoked.

(2) CLEARED SWAPS.—

(A) SEGREGATION REQUIRED.—A futures commission
merchant shall treat and deal with all money, securities,
and property of any swaps customer received to margin,
guarantee, or secure a swap cleared by or though a deriva-
tives clearing organization (including money, securities, or
property accruing to the swaps customer as the result of
such a swap) as belonging to the swaps customer.

(B) COMMINGLING PROHIBITED.—Money, securities, and
property of a swaps customer described in subparagraph
(A) shall be separately accounted for and shall not be com-
mingled with the funds of the futures commission mer-
chant or be used to margin, secure, or guarantee any
trades or contracts of any swaps customer or person other
than the person for whom the same are held.

(3) EXCEPTIONS.—

(A) USE OF FUNDS.—

(i) IN GENERAL.—Notwithstanding paragraph (2),
money, securities, and property of swap customers of

a futures commission merchant described in para-

graph (2) may, for convenience, be commingled and de-

posited in the same account or accounts with any bank
or trust company or with a derivatives clearing organi-
zation.

(ii) WITHDRAWAL.—Notwithstanding paragraph

(2), such share of the money, securities, and property
described in clause (i) as in the normal course of busi-
ness shall be necessary to margin, guarantee, secure,
transfer, adjust, or settle a cleared swap with a de-
rivatives clearing organization, or with any member of
the derivatives clearing organization, may be with-
drawn and applied to such purposes, including the
payment of commissions, brokerage, interest, taxes,
storage, and other charges, lawfully accruing in con-
nection with the cleared swap.

(B) COMMISSION ACTION.—Notwithstanding paragraph
(2), in accordance with such terms and conditions as the
Commission may prescribe by rule, regulation, or order,
any money, securities, or property of the swaps customers
of a futures commission merchant described in paragraph
(2) may be commingled and deposited in customer accounts
with any other money, securities, or property received by
the futures commission merchant and required by the
Commission to be separately accounted for and treated
and dealt with as belonging to the swaps customer of the
futures commission merchant.

(4) PERMITTED INVESTMENTS.—Money described in para-
graph (2) may be invested in obligations of the United States,
in general obligations of any State or of any political subdivi-
sion of a State, and in obligations fully guaranteed as to prin-
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cipal and interest by the United States, or in any other invest-

ment that the Commission may by rule or regulation prescribe,

and such investments shall be made in accordance with such
rules and regulations and subject to such conditions as the

Commission may prescribe.

(5) COMMODITY CONTRACT.—A swap cleared by or through
a derivatives clearing organization shall be considered to be a
commodity contract as such term is defined in section 761 of
title 11, United States Code, with regard to all money, securi-
ties, and property of any swaps customer received by a futures
commission merchant or a derivatives clearing organization to
margin, guarantee, or secure the swap (including money, secu-
rities, or property accruing to the customer as the result of the
swap).

(6) PROHIBITION.—It shall be unlawful for any person, in-
cluding any derivatives clearing organization and any deposi-
tory institution, that has received any money, securities, or
property for deposit in a separate account or accounts as pro-
vided in paragraph (2) to hold, dispose of, or use any such
money, securities, or property as belonging to the depositing
futures commission merchant or any person other than the
swaps customer of the futures commission merchant.

(g)18 It shall be unlawful for any person to be an introducing
broker unless such person shall have registered under this Act
with the Commission as an introducing broker and such registra-
tion shall not have expired nor been suspended nor revoked.

(h) Notwithstanding subsection (a)(2) or the rules and regula-
tions thereunder, and pursuant to an exemption granted by the
Commission under section 4(c) of this Act or pursuant to a rule or
regulation, a futures commission merchant that is registered pur-
suant to section 4f(a)(1) of this Act and also registered as a broker
or dealer pursuant to section 15(b)(1) of the Securities Exchange
Act of 1934 may, pursuant to a portfolio margining program ap-
proved by the Securities and Exchange Commission pursuant to
section 19(b) of the Securities Exchange Act of 1934, hold in a port-
folio margining account carried as a securities account subject to
section 15(c)(3) of the Securities Exchange Act of 1934 and the
rules and regulations thereunder, a contract for the purchase or
sale of a commodity for future delivery or an option on such a con-
tract, and any money, securities or other property received from a
customer to margin, guarantee or secure such a contract, or accru-
ing to a customer as the result of such a contract. The Commission
shall consult with the Securities and Exchange Commission to
adopt rules to ensure that such transactions and accounts are sub-
ject to comparable requirements to the extent practical for similar
products.

18 Sec. 713(b) of P.L. 110-203 (124 Stat. 1646) amended sec. 4d by adding at the end subsec.
(h). Sec. 749(a)(2) of P.L. 111-203 (124 Stat. 1746) amended sec. 4d by adding at the end subsec.
(g). Subsec. (g) was placed before subsec. (h) to effectuate the probable intent of Congress.
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[REQUIRED REGISTRATION OF FLOOR TRADERS AND
FLOOR BROKERS]

SEc. 4e. [7 U.S.C. 6e] It shall be unlawful for any person to
act as floor trader in executing purchases and sales, or as floor
broker in executing any orders for the purchase or sale, of any com-
modity for future delivery, or involving any contracts of sale of any
commodity for future delivery, on or subject to the rules of any con-
tract market or derivatives transaction execution facility unless
such person shall have registered, under this Act, with the Com-
mission as such floor trader or floor broker and such registration
shall not have expired nor been suspended nor revoked.

[REGISTRATION OF FUTURES COMMISSION MERCHANTS,
INTRODUCING BROKERS, AND FLOOR BROKERS]

Sec. 4f. [7 U.S.C. 6f] (a)(1) Any person desiring to register as
a futures commission merchant, introducing broker, floor broker, or
floor trader hereunder shall be registered upon application to the
Commission. The application shall be made in such form and man-
ner as prescribed by the Commission, giving such information and
facts as the Commission may deem necessary concerning the busi-
ness in which the applicant is or will be engaged, including in the
case of an application of a futures commission merchant or an in-
troducing broker, the names and addresses of the managers of all
branch offices, and the names of such officers and partners, if a
partnership, and of such officers, directors, and stockholders, if a
corporation, as the Commission may direct. Such person, when reg-
istered hereunder, shall likewise continue to report and furnish to
the Commission the above-mentioned information and such other
information pertaining to such person’s business as the Commis-
sion may require. Each registration shall expire on December 31 of
the year for which issued or at such other time, not less than one
year from the date of issuance, as the Commission may by rule,
regulation, or order prescribe, and shall be renewed upon applica-
tion therefor unless the registration has been suspended (and the
period of such suspension has not expired) or revoked pursuant to
the provisions of this Act.

(2) Notwithstanding paragraph (1), and except as provided in
paragraph (3), any broker or dealer that is registered with the Se-
curities and Exchange Commission shall be registered as a futures
commission merchant or introducing broker, as applicable, if—

(A) the broker or dealer limits its solicitation of orders, ac-
ceptance of orders, or execution of orders, or placing of orders
on behalf of others involving any contracts of sale of any com-
modity for future delivery, on or subject to the rules of any con-
tract market or registered derivatives transaction execution fa-
cility to security futures products;

(B) the broker or dealer files written notice with the Com-
mission in such form as the Commission, by rule, may pre-
scribe containing such information as the Commission, by rule,
may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors;
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(C) the registration of the broker or dealer is not sus-
pended pursuant to an order of the Securities and Exchange
Commission; and

(D) the broker or dealer is a member of a national securi-
ties association registered pursuant to section 15A(a) of the Se-
curities Exchange Act of 1934.

The registration shall be effective contemporaneously with the sub-
mission of notice, in written or electronic form, to the Commission.

(3) A floor broker or floor trader shall be exempt from the reg-
istration requirements of section 4e and paragraph (1) of this sub-
section if—

(A) the floor broker or floor trader is a broker or dealer
registered with the Securities and Exchange Commission;

(B) the floor broker or floor trader limits its solicitation of
orders, acceptance of orders, or execution of orders, or placing
of orders on behalf of others involving any contracts of sale of
any commodity for future delivery, on or subject to the rules
of any contract market to security futures products; and

(C) the registration of the floor broker or floor trader is not
suspended pursuant to an order of the Securities and Ex-
change Commission.

(4)(A) A broker or dealer that is registered as a futures com-
mission merchant or introducing broker pursuant to paragraph (2),
or that is a floor broker or floor trader exempt from registration
pursuant to paragraph (3), shall be exempt from the following pro-
visions of this Act and the rules thereunder:

(i) Subsections (b), (d), (e), and (g) of section 4c.

(i1) Sections 4d, 4e, and 4h.

(iii) Subsections (b) and (c) of this section.

(iv) Section 4;j.

(v) Section 4k(1).

(vi) Section 4p.

(vii) Section 6d.

(viii) Subsections (d) and (g) of section 8.

(ix) Section 16.

(B)d) Except as provided in clause (ii) of this subparagraph,
but notwithstanding any other provision of this Act, the Commis-
sion, by rule, regulation, or order, may conditionally or uncondi-
tionally exempt any broker or dealer subject to the registration re-
quirement of paragraph (2), or any broker or dealer exempt from
registration pursuant to paragraph (3), from any provision of this
Act or of any rule or regulation thereunder, to the extent the ex-
emption is necessary or appropriate in the public interest and is
consistent with the protection of investors.

(i1) The Commission shall, by rule or regulation, determine the
procedures under which an exemptive order under this section
shall be granted and may, in its sole discretion, decline to entertain
any application for an order of exemption under this section.

(C)@) A broker or dealer that is registered as a futures commis-
sion merchant or introducing broker pursuant to paragraph (2) or
an associated person thereof, or that is a floor broker or floor trad-
er exempt from registration pursuant to paragraph (3), shall not be
required to become a member of any futures association registered
under section 17.
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(i1) No futures association registered under section 17 shall
limit its members from carrying an account, accepting an order, or
transacting business with a broker or dealer that is registered as
a futures commission merchant or introducing broker pursuant to
paragraph (2) or an associated person thereof, or that is a floor
broker or floor trader exempt from registration pursuant to para-
graph (3).

(b) Notwithstanding any other provisions of this Act, no person
desiring to register as futures commission merchant or as intro-
ducing broker shall be so registered unless he meets such min-
imum financial requirements as the Commission may by regulation
prescribe as necessary to insure his meeting his obligations as a
registrant, and each person so registered shall at all times continue
to meet such prescribed minimum financial requirements: Pro-
vided, That such minimum financial requirements will be consid-
ered met if the applicant for registration or registrant is a member
of a contract market or derivatives transaction execution facility
and conforms to minimum financial standards and related report-
ing requirements set by such contract market or derivatives trans-
action execution facility in its bylaws, rules, regulations, or resolu-
tions and approved by the Commission as adequate to effectuate
the purposes of this subsection.

(c)(1) As used in this subsection:

(i) The term “affiliated person” means any person directly
or indirectly controlling, controlled by, or under common con-
trol with a futures commission merchant, as the Commission,
by rule or regulation, may determine will effectuate the pur-
poses of this subsection.

(i1)) The term “Federal banking agency” shall have the
same meaning as the term “appropriate Federal banking agen-
cy” in section 3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q)).

(2)(A) Each registered futures commission merchant shall ob-
tain such information and make and keep such records as the Com-
mission, by rule or regulation, prescribes concerning the registered
futures commission merchant’s policies, procedures, or systems for
monitoring and controlling financial and operational risks to it re-
sulting from the activities of any of its affiliated persons, other
than a natural person.

(B) The records required under subparagraph (A) shall de-
scribe, in the aggregate, each of the futures and other financial ac-
tivities conducted by, and the customary sources of capital and
funding of, those of its affiliated persons whose business activities
are reasonably likely to have a material impact on the financial or
operational condition of the futures commission merchant, includ-
ing its adjusted net capital, its liquidity, or its ability to conduct
or finance its operations.

(C) The Commission, by rule or regulation, may require sum-
mary reports of such information to be filed by the futures commis-
sion merchant with the Commission no more frequently than quar-
terly.
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(3)(A),19 If, as a result of adverse market conditions or based
on reports provided to the Commission pursuant to paragraph (2)
or other available information, the Commission reasonably con-
cludes that the Commission has concerns regarding the financial or
operational condition of any registered futures commission mer-
chant, the Commission may require the futures commission mer-
chant to make reports concerning the futures and other financial
activities of any of such person’s affiliated persons, other than a
natural person, whose business activities are reasonably likely to
have a material impact on the financial or operational condition of
the futures commission merchant.

(B) The Commission, in requiring reports pursuant to this
paragraph, shall specify the information required, the period for
which it is required, the time and date on which the information
must be furnished, and whether the information is to be furnished
directly to the Commission or to a contract market or derivatives
transaction execution facility or other self-regulatory organization
with primary responsibility for examining the registered futures
commission merchant’s financial and operational condition.

(4)(A) in20 developing and implementing reporting require-
ments pursuant to paragraph (2) with respect to affiliated persons
subject to examination by or reporting requirements of a Federal
banking agency, the Commission shall consult with and consider
the views of each such Federal banking agency. If a Federal bank-
ing agency comments in writing on a proposed rule of the Commis-
sion under this subsection that has been published for comment,
the Commission shall respond in writing to the written comment
before adopting the proposed rule. The Commission shall, at the re-
quest of the Federal banking agency, publish the comment and re-
sgonsle in the Federal Register at the time of publishing the adopt-
ed rule.

(B)3) Except as provided in clause (ii), a registered futures
commission merchant shall be considered to have complied with a
recordkeeping or reporting requirement adopted pursuant to para-
graph (2) concerning an affiliated person that is subject to exam-
ination by, or reporting requirements of, a Federal banking agency
if the futures commission merchant utilizes for the recordkeeping
or reporting requirement copies of reports filed by the affiliated
person with the Federal banking agency pursuant to section 5211
of the Revised Statutes (12 U.S.C. 161), section 9 of the Federal Re-
serve Act (12 U.S.C. 321 et seq.), section 7(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1817(a),2! section 10(b) of the Home
Owners’ Loan Act (12 U.S.C. 1467a(b)), or section 5 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1844).

(i1) The Commission may, by rule adopted pursuant to para-
graph (2), require any futures commission merchant filing the re-
ports with the Commission to obtain, maintain, or report supple-
mental information if the Commission makes an explicit finding
that the supplemental information is necessary to inform the Com-
mission regarding potential risks to the futures commission mer-
chant. Prior to requiring any such supplemental information, the

1980 in original. Probably should be “(3)(A)”.
20 So in original. Probably should be “In”.
21 S0 in original. Probably should be “1817(a)),”.
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Commission shall first request the Federal banking agency to ex-
pand its reporting requirements to include the information.

(5) Prior to making a request pursuant to paragraph (3) for in-
formation with respect to an affiliated person that is subject to ex-
amination by or reporting requirements of a Federal banking agen-
cy, the Commission shall—

(A) notify the agency of the information required with re-
spect to the affiliated person; and

(B) consult with the agency to determine whether the in-
formation required is available from the agency and for other
purposes, unless the Commission determines that any delay re-
sulting from the consultation would be inconsistent with ensur-
ing the financial and operational condition of the futures com-
mission merchant or the stability or integrity of the futures
markets.

(6) Nothing in this subsection shall be construed to permit the
Commission to require any futures commission merchant to obtain,
maintain, or furnish any examination report of any Federal bank-
ing agency or any supervisory recommendations or analysis con-
tained in the report.

(7) No information provided to or obtained by the Commission
from any Federal banking agency pursuant to a request under
paragraph (5) regarding any affiliated person that is subject to ex-
amination by or reporting requirements of a Federal banking agen-
cy may be disclosed to any other person (other than as provided in
section 8 or section 8a(6)), without the prior written approval of the
Federal banking agency.

(8) The Commission shall notify a Federal banking agency of
any concerns of the Commission regarding significant financial or
operational risks resulting from the activities of any futures com-
mission merchant to any affiliated person thereof that is subject to
examination by or reporting requirements of the Federal banking
agency.

(9) The Commission, by rule, regulation, or order, may exempt
any person or class of persons under such terms and conditions and
for such periods as the Commission shall provide in the rule, regu-
lation, or order, from this subsection and the rules and regulations
issued under this subsection. In granting the exemption, the Com-
mission shall consider, among other factors—

(A) whether information of the type required under this
subsection is available from a supervisory agency (as defined
in section 1101(7) of the Right to Financial Privacy Act of 1978
(12 U.S.C. 3401(7))), a State insurance commission or similar
State agency, the Securities and Exchange Commission, or a
similar foreign regulator;

(B) the primary business of any affiliated person;

(C) the nature and extent of domestic or foreign regulation
of the affiliated person’s activities;

(D) the nature and extent of the registered futures com-
migsion merchant’s commodity futures and options activities;
an

(E) with respect to the registered futures commission mer-
chant and its affiliated persons, on a consolidated basis, the
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amount and proportion of assets devoted to, and revenues de-

rived from activities in the United States futures markets.

(10) Information required to be provided pursuant to this sub-
section shall be subject to section 8. Except as specifically provided
in section 8 and notwithstanding any other provision of law, the
Commission shall not be compelled to disclose any information re-
quired to be reported under this subsection, or any information
supplied to the Commission by any domestic or foreign regulatory
agency that relates to the financial or operational condition of any
affiliated person of a registered futures commission merchant.

(11) Nothing in paragraphs (1) through (10) shall be construed
to supersede or to limit in any way the authority or powers of the
Commission pursuant to any other provision of this Act or regula-
tions issued under this Act.

[REPORTING AND RECORDKEEPINGI

SEC. 4g. [7 U.S.C. 6g] (a) Every person registered hereunder
as futures commission merchant, introducing broker, floor broker,
or floor trader shall make such reports as are required by the Com-
mission regarding the transactions and positions of such person,
and the transactions and positions of the customer thereof, in com-
modities for future delivery on any board of trade in the United
States or elsewhere, and in any significant price discovery contract
traded or executed on an electronic trading facility or any agree-
ment, contract, or transaction that is treated by a derivatives clear-
ing organization, whether registered or not registered, as fungible
with a significant price discovery contract; shall keep books and
records pertaining to such transactions and positions in such form
and manner and for such period as may be required by the Com-
mission; and shall keep such books and records open to inspection
by any representative of the Commission or the United States De-
partment of Justice.

(b) Every registered entity shall maintain daily trading
records. The daily trading records shall include such information as
the Commission shall prescribe by rule.

(¢) Floor brokers, introducing brokers, and futures commission
merchants shall maintain daily trading records for each customer
in such manner and form as to be identifiable with the trades re-
ferred to in subsection (b).

(d) Daily trading records shall be maintained in a form suit-
able to the Commission for such period as may be required by the
Commission. Reports shall be made from the records maintained at
such times and at such places and in such form as the Commission
may prescribe by rule, order, or regulation in order to protect the
public interest and the interest of persons trading in commodity fu-
tures.

(e) Before the beginning of trading each day, the exchange
shall, insofar as is practicable and under terms and conditions
specified by the Commission, make public the volume of trading on
each type of contract for the previous day and such other informa-
tion as the Commission deems necessary in the public interest and
prescribes by rule, order, or regulation.

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 4h COMMODITY EXCHANGE ACT 90

(f) Nothing contained in this section shall be construed to pro-
hibit the Commission from making separate determinations for dif-
ferent registered entities when such determinations are warranted
in the judgment of the Commission.

[FALSE SELF-REPRESENTATION AS REGISTERED ENTITY
MEMBER PROHIBITED]

SEC. 4h. [7 U.S.C. 6h] It shall be unlawful for any person
falsely to represent such person to be a member of a registered en-
tity or the representative or agent of such member, or to be a reg-
istrant under this Act or the representative or agent of any reg-
istrant, in soliciting or handling any order or contract for the pur-
chase or sale of any commodity in interstate commerce or for future
delivery, or falsely to represent in connection with the handling of
any such order or contract that the same is to be or has been exe-
cuted on, or by or through a member of, any registered entity.

[REPORTS OF DEALS EQUAL TO OR IN EXCESS OF TRADING
LIMITS]

SEC. 4i. [7 U.S.C. 6i] It shall be unlawful for any person to
make any contract for the purchase or sale of any commodity for
future delivery on or subject to the rules of any contract market or
derivatives transaction execution facility, or any significant price
discovery contract traded or executed on an electronic trading facil-
ity or any agreement, contract, or transaction that is treated by a
derivatives clearing organization, whether registered or not reg-
istered, as fungible with a significant price discovery contract—

(1) if such person shall directly or indirectly make such
contracts with respect to any commodity or any future of such
commodity during any one day in an amount equal to or in ex-
cess of such amount as shall be fixed from time to time by the
Commission, and

(2) if such person shall directly or indirectly have or obtain
a long or short position in any commodity or any future of such
commodity equal to or in excess of such amount as shall be
fixed from time to time by the Commission,

unless such person files or causes to be filed with the properly des-
ignated officer of the Commission such reports regarding any trans-
actions or positions described in clauses (1) and (2) hereof as the
Commission may by rule or regulation require and unless, in ac-
cordance with rules and regulations of the Commission, such per-
son shall keep books and records of all such transactions and posi-
tions and transactions and positions in any such commodity traded
on or subject to the rules of any other board of trade or electronic
trading facility, and of cash or spot transactions in, and inventories
and purchase and sale commitments of such commodity. Such
books and records shall show complete details concerning all such
transactions, positions, inventories, and commitments, including
the names and addresses of all persons having any interest therein,
and shall be open at all times to inspection by any representative
of the Commission or the Department of Justice. For the purposes
of this section, the futures and cash or spot transactions and posi-
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tions of any person shall include such transactions and positions of

any persons directly or indirectly controlled by such person.

SEC. 4j. [7 U.S.C. 6j1 RESTRICTIONS ON DUAL TRADING IN SECURITY
FUTURES PRODUCTS ON DESIGNATED CONTRACT MAR-
KETS AND REGISTERED DERIVATIVES TRANSACTION EXE-
CUTION FACILITIES.

(a) The Commission shall issue regulations to prohibit the
privilege of dual trading in security futures products on each con-
tract market and registered derivatives transaction execution facil-
ity. The regulations issued by the Commission under this section—

(1) shall provide that the prohibition of dual trading there-
under shall take effect upon issuance of the regulations; and

(2) shall provide exceptions, as the Commission determines
appropriate, to ensure fairness and orderly trading in security
futures product markets, including—

(A) exceptions for spread transactions and the correc-
tion of trading errors;

(B) allowance for a customer to designate in writing
not less than once annually a named floor broker to exe-
cute orders for such customer, notwithstanding the regula-
tions to prohibit the privilege of dual trading required
under this section; and

(C) other measures reasonably designed to accommo-
date unique or special characteristics of individual boards
of trade or contract markets, to address emergency or un-
usual market conditions, or otherwise to further the public
interest consistent with the promotion of market efficiency,
innovation, and expansion of investment opportunities, the
protection of investors, and with the purposes of this sec-
tion.

(b) As used in this section, the term “dual trading” means the
execution of customer orders by a floor broker during the same
trading session in which the floor broker executes any trade in the
same contract market or registered derivatives transaction execu-
tion facility for—

(1) the account of such floor broker;

(2) an account for which such floor broker has trading dis-
cretion; or

(3) an account controlled by a person with whom such floor
broker has a relationship through membership in a broker as-
sociation.

(c) As used in this section, the term “broker association” shall
include two or more contract market members or registered deriva-
tives transaction execution facility members with floor trading
privileges of whom at least one is acting as a floor broker, who—

(1) engage in floor brokerage activity on behalf of the same

employer,
(2) have an employer and employee relationship which re-

lates to floor brokerage activity,
(3) share profits and losses associated with their brokerage

or trading activity, or
(4) regularly share a deck of orders.
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[REGISTRATION OF ASSOCIATES OF FUTURES COMMIS-
SION MERCHANTS, COMMODITY POOL OPERATORS, AND
COMMODITY TRADING ADVISORSI]

SeEc. 4k. [7 U.S.C. 6k] (1) It shall be unlawful for any person
to be associated with a futures commission merchant as a partner,
officer, or employee, or to be associated with an introducing broker
as a partner, officer, employee, or agent (or any person occupying
a similar status or performing similar functions), in any capacity
that involves (i) the solicitation or acceptance of customers’ orders
(other than in a clerical capacity) or (ii) the supervision of any per-
son or persons so engaged, unless such person is registered with
the Commission under this Act as an associated person of such fu-
tures commission merchant or of such introducing broker and such
registration shall not have expired, been suspended (and the period
of suspension has not expired), or been revoked. It shall be unlaw-
ful for a futures commission merchant or introducing broker to per-
mit such a person to become or remain associated with the futures
commission merchant or introducing broker in any such capacity if
such futures commission merchant or introducing broker knew or
should have known that such person was not so registered or that
such registration had expired, been suspended (and the period of
suspension has not expired), or been revoked. Any individual who
is registered as a floor broker, futures commission merchant, or in-
troducing broker (and such registration is not suspended or re-
voked) need not also register under this subsection.

(2) It shall be unlawful for any person to be associated with a
commodity pool operator as a partner, officer, employee, consultant,
or agent (or any person occupying a similar status or performing
similar functions), in any capacity that involves (i) the solicitation
of funds, securities, or property for a participation in a commodity
pool or (ii) the supervision of any person or persons so engaged, un-
less such person is registered with the Commission under this Act
as an associated person of such commodity pool operator and such
registration shall not have expired, been suspended (and the period
of suspension has not expired), or been revoked. It shall be unlaw-
ful for a commodity pool operator to permit such a person to be-
come or remain associated with the commodity pool operator in any
such capacity if the commodity pool operator knew or should have
known that such person was not so registered or that such reg-
istration had expired, been suspended (and the period of suspen-
sion has not expired), or been revoked. Any individual who is reg-
istered as a floor broker, futures commission merchant, introducing
broker, commodity pool operator, or as an associated person of an-
other category of registrant under this section (and such registra-
tion is not suspended or revoked) need not also register under this
subsection. The Commission may exempt any person or class of
persons from having to register under this subsection by rule, regu-
lation, or order.

(3) It shall be unlawful for any person to be associated with a
commodity trading advisor as a partner, officer, employee, consult-
ant, or agent (or any person occupying a similar status or per-
forming similar functions), in any capacity which involves (i) the
solicitation of a client’s or prospective client’s discretionary account
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or (ii) the supervision of any person or persons so engaged, unless
such person is registered with the Commission under this Act as
an associated person of such commodity trading advisor and such
registration shall not have expired, been suspended (and the period
of suspension has not expired), or been revoked. It shall be unlaw-
ful for a commodity trading advisor to permit such a person to be-
come or remain associated with the commodity trading advisor in
any such capacity if the commodity trading advisor knew or should
have known that such person was not so registered or that such
registration had expired, been suspended (and the period of suspen-
sion has not expired), or been revoked. Any individual who is reg-
istered as a floor broker, futures commission merchant, introducing
broker, commodity trading advisor, or as an associated person of
another category of registrant under this section (and such reg-
istration is not suspended or revoked) need not also register under
this subsection. The Commission may exempt any person or class
of persons from having to register under this subsection by rule,
regulation, or order.

(4) Any person desiring to be registered as an associated per-
son of a futures commission merchant, of an introducing broker, of
a commodity pool operator, or of a commodity trading advisor shall
make application to the Commission in the form and manner pre-
scribed by the Commission, giving such information and facts as
the Commission may deem necessary concerning the applicant.
Such person, when registered hereunder, shall likewise continue to
report and furnish to the Commission such information as the
Commission may require. Such registration shall expire at such
time as the Commission may by rule, regulation, or order prescribe.

(5)22 Any associated person of a broker or dealer that is reg-
istered with the Securities and Exchange Commission, and who
limits its solicitation of orders, acceptance of orders, or execution
of orders, or placing of orders on behalf of others involving any con-
tracts of sale of any commodity for future delivery or any option on
such a contract, on or subject to the rules of any contract market
or registered derivatives transaction execution facility to security
futures products, shall be exempt from the following provisions of
this Act and the rules thereunder:

(A) Subsections (b), (d), (e), and (g) of section 4c.
(B) Sections 4d, 4e, and 4h.

(C) Subsections (b) and (c) of section 4f.

(D) Section 4j.

(E) Paragraph (1) of this section.

(F) Section 4p.

(G) Section 6d.

(H) Subsections (d) and (g) of section 8.

(I) Section 16.

(6) It shall be unlawful for any registrant to permit a person
to become or remain an associated person of such registrant, if the
registrant knew or should have known of facts regarding such asso-

22This paragraph (5) was inserted after section 4k(4), as added by subsection (c) of this sec-
tion,[which added section 4f(a)(4)] by section 252(d) of the Commodity Futures Modernization
Act of 2000 (Public Law 106-554, 114 Stat. 2763, 2763A—-448, Dec. 21, 2000). The amendment
was executed to section 4(k)(4) (vs. section 4f(a)) because section 252(d) of that Act specifically
amended section 4k and included the U.S.C. cite for section 4k.
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ciated person that are set forth as statutory disqualifications in
section 8a(2) of this Act, unless such registrant has notified the
Commission of such facts and the Commission has determined that
such person should be registered or temporarily licensed.

[COMMODITY TRADING ADVISORS AND COMMODITY POOL
OPERATORS]

SEc. 41. [7 U.S.C. 611 It is hereby found that the activities of
commodity trading advisors and commodity pool operators are af-
fected with a national public interest in that, among other things—

(1) their advice, counsel, publications, writings, analyses,
and reports are furnished and distributed, and their contracts,
solicitations, subscriptions, agreements, and other arrange-
ments with clients take place and are negotiated and per-
formed by the use of the mails and other means and instru-
mentalities of interstate commerce;

(2) their advice, counsel, publications, writings, analyses,

and reports customarily relate to and their operations are di-

rected toward and cause the purchase and sale of commodities

for future delivery on or subject to the rules of contract mar-
kets or derivatives transaction execution facilities; and

(3) the foregoing transactions occur in such volume as to
affect substantially transactions on contract markets or deriva-
tives transaction execution facilities.

[USE OF MAILS OR OTHER MEANS OR INSTRUMENTAL-
ITIES OF INTERSTATE COMMERCE BY COMMODITY TRAD-
ING ADVISORS AND COMMODITY POOL OPERATORS]

SEC. 4m. [7 U.S.C. 6m] (1) It shall be unlawful for any com-
modity trading advisor or commodity pool operator, unless reg-
istered under this Act, to make use of the mails or any means or
instrumentality of interstate commerce in connection with his busi-
ness as such commodity trading advisor or commodity pool oper-
ator: Provided, That the provisions of this section shall not apply
to any commodity trading advisor who, during the course of the
preceding twelve months, has not furnished commodity trading ad-
vice to more than fifteen persons and who does not hold himself out
generally to the public as a commodity trading advisor. The provi-
sions of this section shall not apply to any commodity trading advi-
sor who is a (1) dealer, processor, broker, or seller in cash market
transactions of any commodity specifically set forth in section 2(a)
of this Act prior to the enactment of the Commodity Futures Trad-
ing Commission Act of 1974 (or products thereof) or (2) nonprofit,
voluntary membership, general farm organization, who provides
advice on the sale or purchase of any commodity specifically set
forth in section 2(a) of this Act prior to the enactment of the Com-
modity Futures Trading Commission Act of 1974; if the advice by
the person described in clause (1) or (2) of this sentence as a com-
modity trading advisor is solely incidental to the conduct of that
person’s business: Provided, That such person shall be subject to
proceedings under section 14 of this Act.

(2) Nothing in this Act shall relieve any person of any obliga-
tion or duty, or affect the availability of any right or remedy avail-
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able to the Securities and Exchange Commission or any private
party arising under the Securities Act of 1933 or the Securities Ex-
change Act of 1934 governing the issuance, offer, purchase, or sale
of securities of a commodity pool, or of persons engaged in trans-
actions with respect to such securities, or reporting by a commodity
pool.

(3) EXCEPTION.—

(A) IN GENERAL.—Paragraph (1) shall not apply to any
commodity trading advisor that is registered with the Securi-
ties and Exchange Commission as an investment adviser
whose business does not consist primarily of acting as a com-
modity trading advisor, as defined in section la, and that does
not act as a commodity trading advisor to any commodity pool
that is engaged primarily in trading commodity interests.

(B) ENGAGED PRIMARILY.—For purposes of subparagraph
(A), a commodity trading advisor or a commodity pool shall be
considered to be “engaged primarily” in the business of being
a commodity trading advisor or commodity pool if it is or holds
itself out to the public as being engaged primarily, or proposes
to engage primarily, in the business of advising on commodity
interests or investing, reinvesting, owning, holding, or trading
in commodity interests, respectively.

(C) COMMODITY INTERESTS.—For purposes of this para-
graph, commodity interests shall include contracts of sale of a
commodity for future delivery, options on such contracts, secu-
rity futures, swaps, leverage contracts, foreign exchange, spot
and forward contracts on physical commodities, and any mon-
ies held in an account used for trading commodity interests.

[REGISTRATION OF COMMODITY TRADING ADVISORS AND
COMMODITY POOL OPERATORSI

SEC. 4n. [7 U.S.C. 6n] (1) Any commodity trading advisor or
commodity pool operator, or any person who contemplates becom-
ing a commodity trading advisor or commodity pool operator, may
register under this Act by filing an application with the Commis-
sion. Such application shall contain such information, in such form
and detail, as the Commission may, by rules and regulations, pre-
scribe as necessary or appropriate in the public interest, including
the following:

(A) the name and form of organization, including capital
structure, under which the applicant engages or intends to en-
gage in business; the name of the State under the laws of
which he is organized; the location of his principal business of-
fice and branch offices, if any; the names and addresses of all
partners, officers, directors, and persons performing similar
functions or, if the applicant be an individual, of such indi-
vidual; and the number of employees;

(B) the education, the business affiliations for the past ten
years, and the present business affiliations of the applicant
and of his partners, officers, directors, and persons performing
similar functions and of any controlling person thereof;
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(C) the nature of the business of the applicant, including
the manner of giving advice and rendering of analyses or re-
ports;

(D) the nature and scope of the authority of the applicant
with respect to clients’ funds and accounts;

(E) the basis upon which the applicant is or will be com-
pensated; and

(F) such other information as the Commission may require
to determine whether the applicant is qualified for registration.
(2) Each registration under this section shall expire on the

30th day of June of each year, or at such other time, not less than
one year from the effective date thereof, as the Commission may
by rule, regulation or order prescribe, and shall be renewed upon
application therefor subject to the same requirements as in the
case of an original application.

(3)(A) Every commodity trading advisor and commodity pool
operator registered under this Act shall maintain books and
records and file such reports in such form and manner as may be
prescribed by the Commission. All such books and records shall be
kept for a period of at least three years, or longer if the Commis-
sion so directs, and shall be open to inspection by any representa-
tive of the Commission or the Department of Justice. Upon the re-
quest of the Commission, a registered commodity trading advisor
or commodity pool operator shall furnish the name and address of
each client, subscriber, or participant, and submit samples or cop-
ies of all reports, letters, circulars, memorandums, publications,
writings, or other literature or advice distributed to clients, sub-
scribers, or participants, or prospective clients, subscribers, or par-
ticipants.

(B) Unless otherwise authorized by the Commission by rule or
regulation, all commodity trading advisors and commodity pool op-
erators shall make a full and complete disclosure to their sub-
scribers, clients, or participants of all futures market positions
taken or held by the individual principals of their organization.

(4) Every commodity pool operator shall regularly furnish
statements of account to each participant in his operations. Such
statements shall be in such form and manner as may be prescribed
by the Commission and shall include complete information as to
the current status of all trading accounts in which such participant
has an interest.

[FRAUD AND MISREPRESENTATION BY COMMODITY TRAD-
ING ADVISORS, COMMODITY POOL OPERATORS, AND AS-
SOCIATED PERSONS]

SEC. 40. [7 U.S.C. 60] (1) It shall be unlawful for a commodity
trading advisor, associated person of a commodity trading advisor,
commodity pool operator, or associated person of a commodity pool
operator by use of the mails or any means or instrumentality of
interstate commerce, directly or indirectly—

(A) to employ any device, scheme, or artifice to defraud
any client or participant or prospective client or participant; or
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(B) to engage in any transaction, practice, or course of
business which operates as a fraud or deceit upon any client
or participant or prospective client or participant.

(2) It shall be unlawful for any commodity trading advisor, as-
sociated person of a commodity trading advisor, commodity pool op-
erator, or associated person of a commodity pool operator registered
under this Act to represent or imply in any manner whatsoever
that such person has been sponsored, recommended, or approved,
or that such person’s abilities or qualifications have in any respect
been passed upon, by the United States or any agency or officer
thereof. This section shall not be construed to prohibit a statement
that a person is registered under this Act as a commodity trading
advisor, associated person of a commodity trading advisor, com-
modity pool operator, or associated person of a commodity pool op-
erator, if such statement is true in fact and if the effect of such reg-
istration is not misrepresented.

[STANDARDS AND EXAMINATIONS]

SEC. 4p. [7 U.S.C. 6pl (a) The Commission may specify by
rules and regulations appropriate standards with respect to train-
ing, experience, and such other qualifications as the Commission
finds necessary or desirable to insure the fitness of persons re-
quired to be registered with the Commission. In connection there-
with, the Commission may prescribe by rules and regulations the
adoption of written proficiency examinations to be given to appli-
cants for registration and the establishment of reasonable fees to
be charged to such applicants to cover the administration of such
examinations. The Commission may further prescribe by rules and
regulations that, in lieu of examinations administered by the Com-
mission, futures associations registered under section 17 of this
Act, contract markets, or derivatives transaction execution facilities
may adopt written proficiency examinations to be given to appli-
cants for registration and charge reasonable fees to such applicants
to cover the administration of such examinations. Notwithstanding
any other provision of this section, the Commission may specify by
rules and regulations such terms and conditions as it deems appro-
priate to protect the public interest wherein exception to any writ-
ten proficiency examination shall be made with respect to individ-
uals who have demonstrated, through training and experience, the
degree of proficiency and skill necessary to protect the interests of
customers, clients, pool participants, or other members of the pub-
lic with whom such individuals deal.

(b) The Commission shall issue regulations to require new reg-
istrants, within six months after receiving such registration, to at-
tend a training session, and all other registrants to attend periodic
training sessions, to ensure that registrants understand their re-
sponsibilities to the public under this Act, including responsibilities
to observe just and equitable principles of trade, any rule or regula-
tion of the Commission, any rule of any appropriate contract mar-
ket, derivatives transaction execution facility, registered futures as-
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sociation, or other self-regulatory organization, or any other appli-

cable Federal or state 23 law, rule or regulation.

SEC. 4q. [7 U.S.C. 60-11 SPECIAL PROCEDURES TO ENCOURAGE AND
FACILITATE BONA FIDE HEDGING BY AGRICULTURAL
PRODUCERS.

(a) AUTHORITY.—The Commission shall consider issuing rules
or orders which—

(1) prescribe procedures under which each contract market
is to provide for orderly delivery, including temporary storage
costs, of any agricultural commodity enumerated in section
1a(9) which is the subject of a contract for purchase or sale for
future delivery;

(2) increase the ease with which domestic agricultural pro-
ducers may participate in contract markets, including by ad-
dressing cost and margin requirements, so as to better enable
the producers to hedge price risk associated with their produc-
tion;

(3) provide flexibility in the minimum quantities of such
agricultural commodities that may be the subject of a contract
for purchase or sale for future delivery that is traded on a con-
tract market, to better allow domestic agricultural producers to
hedge such price risk; and

(4) encourage contract markets to provide information and
otherwise facilitate the participation of domestic agricultural
producers in contract markets.

(b) REPORT.—Within 1 year after the date of the enactment of
this section, the Commission shall submit to the Committee on Ag-
riculture of the House of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the Senate a report on the
steps it has taken to implement this section and on the activities
of contract markets pursuant to this section.

SEC. 4r. [7 U.S.C. 6r] REPORTING AND RECORDKEEPING FOR
UNCLEARED SWAPS.

(a) REQUIRED REPORTING OF SWAPS NOT ACCEPTED BY ANY DE-
RIVATIVES CLEARING ORGANIZATION.—

(1) IN GENERAL.—Each swap that is not accepted for clear-
ing by any derivatives clearing organization shall be reported
to—

(A) a swap data repository described in section 21; or

(B) in the case in which there is no swap data reposi-
tory that would accept the swap, to the Commission pursu-
ant to this section within such time period as the Commis-
sion may by rule or regulation prescribe.

(2) TRANSITION RULE FOR PREENACTMENT SWAPS.—

(A) SWAPS ENTERED INTO BEFORE THE DATE OF ENACT-

MENT OF THE WALL STREET TRANSPARENCY AND ACCOUNT-
ABILITY ACT OF 2010.—Each swap entered into before the
date of enactment of the Wall Street Transparency and Ac-
countability Act of 2010, the terms of which have not ex-
pired as of the date of enactment of that Act, shall be re-
ported to a registered swap data repository or the Commis-
sion by a date that is not later than—

23 So in original. Probably should be “State”.
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(i) 30 days after issuance of the interim final rule;
or

(ii) such other period as the Commission deter-
mines to be appropriate.

(B) COMMISSION RULEMAKING.—The Commission shall
promulgate an interim final rule within 90 days of the
date of enactment of this section providing for the report-
ing of each swap entered into before the date of enactment
as referenced in subparagraph (A).

(C) EFFECTIVE DATE.—The reporting provisions de-
scribed in this section shall be effective upon the enact-
ment of this section.

(3) REPORTING OBLIGATIONS.—

(A) SWAPS IN WHICH ONLY 1 COUNTERPARTY IS A SWAP
DEALER OR MAJOR SWAP PARTICIPANT.—With respect to a
swap in which only 1 counterparty is a swap dealer or
major swap participant, the swap dealer or major swap
participant shall report the swap as required under para-
graphs (1) and (2).

(B) SWAPS IN WHICH 1 COUNTERPARTY IS A SWAP DEAL-
ER AND THE OTHER A MAJOR SWAP PARTICIPANT.—With re-
spect to a swap in which 1 counterparty is a swap dealer
and the other a major swap participant, the swap dealer
shz(aill report the swap as required under paragraphs (1)
and (2).

(C) OTHER swAPS.—With respect to any other swap
not described in subparagraph (A) or (B), the counterpar-
ties to the swap shall select a counterparty to report the
swap as required under paragraphs (1) and (2).

(b) DUTIES OF CERTAIN INDIVIDUALS.—Any individual or entity
that enters into a swap shall meet each requirement described in
subsection (c) if the individual or entity did not—

(1) clear the swap in accordance with section 2(h)(1); or

(2) have the data regarding the swap accepted by a swap
data repository in accordance with rules (including timeframes)
adopted by the Commission under section 21.

(c) REQUIREMENTS.—An individual or entity described in sub-
section (b) shall—

(1) upon written request from the Commission, provide re-
ports regarding the swaps held by the individual or entity to
the Commission in such form and in such manner as the Com-
mission may request; and

(2) maintain books and records pertaining to the swaps
held by the individual or entity in such form, in such manner,
and for such period as the Commission may require, which
shall be open to inspection by—

(A) any representative of the Commission;

(B) an appropriate prudential regulator;

(C) the Securities and Exchange Commission;

(D) the Financial Stability Oversight Council; and

(E) the Department of Justice.

(d) IDENTICAL DATA.—In prescribing rules under this section,
the Commission shall require individuals and entities described in
subsection (b) to submit to the Commission a report that contains
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data that is not less comprehensive than the data required to be
collected by swap data repositories under section 21.
SEC. 4s. [7 U.S.C. 6s] REGISTRATION AND REGULATION OF SWAP DEAL.-
ERS AND MAJOR SWAP PARTICIPANTS.
(a) REGISTRATION.—

(1) SwAP DEALERS.—It shall be unlawful for any person to
act as a swap dealer unless the person is registered as a swap
dealer with the Commission.

(2) MAJOR SWAP PARTICIPANTS.—It shall be unlawful for
any person to act as a major swap participant unless the per-
son is registered as a major swap participant with the Com-
mission.

(b) REQUIREMENTS.—

(1) IN GENERAL.—A person shall register as a swap dealer
or major swap participant by filing a registration application
with the Commission.

(2) CONTENTS.—

(A) IN GENERAL.—The application shall be made in
such form and manner as prescribed by the Commission,
and shall contain such information, as the Commission
considers necessary concerning the business in which the
applicant is or will be engaged.

(B) CONTINUAL REPORTING.—A person that is reg-
istered as a swap dealer or major swap participant shall
continue to submit to the Commission reports that contain
such information pertaining to the business of the person
as the Commission may require.

(3) EXPIRATION.—Each registration under this section shall
expire at such time as the Commission may prescribe by rule
or regulation.

(4) RULES.—Except as provided in subsections (d) and (e),
the Commission may prescribe rules applicable to swap dealers
and major swap participants, including rules that limit the ac-
tivities of swap dealers and major swap participants.

(5) TRANSITION.—Rules under this section shall provide for
the registration of swap dealers and major swap participants
not later than 1 year after the date of enactment of the Wall
Street Transparency and Accountability Act of 2010.

(6) STATUTORY DISQUALIFICATION.—Except to the extent
otherwise specifically provided by rule, regulation, or order, it
shall be unlawful for a swap dealer or a major swap partici-
pant to permit any person associated with a swap dealer or a
major swap participant who is subject to a statutory disquali-
fication to effect or be involved in effecting swaps on behalf of
the swap dealer or major swap participant, if the swap dealer
or major swap participant knew, or in the exercise of reason-
able care should have known, of the statutory disqualification.
(c) DUAL REGISTRATION.—

(1) SWAP DEALER.—Any person that is required to be reg-
istered as a swap dealer under this section shall register with
the Commission regardless of whether the person also is a de-
pository institution or is registered with the Securities and Ex-
change Commission as a security-based swap dealer.

As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

August 3, 2018

101

COMMODITY EXCHANGE ACT Sec. 4s

(2) MAJOR SWAP PARTICIPANT.—Any person that is required
to be registered as a major swap participant under this section
shall register with the Commission regardless of whether the
person also is a depository institution or is registered with the
Securities and Exchange Commission as a major security-based
swap participant.

(d) RULEMAKINGS.—

(1) IN GENERAL.—The Commission shall adopt rules for
persons that are registered as swap dealers or major swap par-
ticipants under this section.

(2) EXCEPTION FOR PRUDENTIAL REQUIREMENTS.—

(A) IN GENERAL.—The Commission may not prescribe
rules imposing prudential requirements on swap dealers or
major swap participants for which there is a prudential
regulator.

(B) APPLICABILITY.—Subparagraph (A) does not limit
the authority of the Commission to prescribe rules as di-
rected under this section.

(e) CAPITAL AND MARGIN REQUIREMENTS.—

(1) IN GENERAL.—

(A) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS
THAT ARE BANKS.—Each registered swap dealer and major
swap participant for which there is a prudential regulator
shall meet such minimum capital requirements and min-
imum initial and variation margin requirements as the
prudential regulator shall by rule or regulation prescribe
under paragraph (2)(A).

(B) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS
THAT ARE NOT BANKS.—Each registered swap dealer and
major swap participant for which there is not a prudential
regulator shall meet such minimum capital requirements
and minimum initial and variation margin requirements
as the Commission shall by rule or regulation prescribe
under paragraph (2)(B).

(2) RULES.—

(A) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS
THAT ARE BANKS.—The prudential regulators, in consulta-
tion with the Commission and the Securities and Ex-
change Commission, shall jointly adopt rules for swap
dealers and major swap participants, with respect to their
activities as a swap dealer or major swap participant, for
which there is a prudential regulator imposing—

(i) capital requirements; and

(i1) both initial and variation margin requirements
on all swaps that are not cleared by a registered de-
rivatives clearing organization.

(B) SWAP DEALERS AND MAJOR SWAP PARTICIPANTS
THAT ARE NOT BANKS.—The Commission shall adopt rules
for swap dealers and major swap participants, with respect
to their activities as a swap dealer or major swap partici-
pant, for which there is not a prudential regulator impos-
ing—

(i) capital requirements; and
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(i1) both initial and variation margin requirements
on all swaps that are not cleared by a registered de-
rivatives clearing organization.

(C) CAPITAL.—In setting capital requirements for a
person that is designated as a swap dealer or a major
swap participant for a single type or single class or cat-
egory of swap or activities, the prudential regulator and
the Commission shall take into account the risks associ-
ated with other types of swaps or classes of swaps or cat-
egories of swaps engaged in and the other activities con-
ducted by that person that are not otherwise subject to
regulation applicable to that person by virtue of the status
of the person as a swap dealer or a major swap partici-
pant.

(3) STANDARDS FOR CAPITAL AND MARGIN.—

(A) IN GENERAL.—To offset the greater risk to the
swap dealer or major swap participant and the financial
system arising from the use of swaps that are not cleared,
the requirements imposed under paragraph (2) shall—

(i) help ensure the safety and soundness of the
swap dealer or major swap participant; and

(ii) be appropriate for the risk associated with the
non-cleared swaps held as a swap dealer or major
swap participant.

(B) RULE OF CONSTRUCTION.—

(i) IN GENERAL.—Nothing in this section shall
limit, or be construed to limit, the authority—

(I) of the Commission to set financial respon-
sibility rules for a futures commission merchant
or introducing broker registered pursuant to sec-
tion 4f(a) (except for section 4f(a)(3)) in accordance
with section 4f(b); or

(IT) of the Securities and Exchange Commis-
sion to set financial responsibility rules for a
broker or dealer registered pursuant to section
15(b) of the Securities Exchange Act of 1934 (15
U.S.C. 780(b)) (except for section 15(b)(11) of that
Act (15 U.S.C. 780(b)(11)) in accordance with sec-
tion 15(c)(3) of the Securities Exchange Act of
1934 (15 U.S.C. 780(c)(3)).

(ii) FUTURES COMMISSION MERCHANTS AND OTHER
DEALERS.—A futures commission merchant, intro-
ducing broker, broker, or dealer shall maintain suffi-
cient capital to comply with the stricter of any applica-
ble capital requirements to which such futures com-
mission merchant, introducing broker, broker, or deal-
er is subject to under this Act or the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.).

(C) MARGIN REQUIREMENTS.—In prescribing margin re-
quirements under this subsection, the prudential regulator
with respect to swap dealers and major swap participants
for which it is the prudential regulator and the Commis-
sion with respect to swap dealers and major swap partici-
pants for which there is no prudential regulator shall per-
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mit the use of noncash collateral, as the regulator or the

Commission determines to be consistent with—

(i) preserving the financial integrity of markets
trading swaps; and

(i1) preserving the stability of the United States fi-
nancial system.

(D) COMPARABILITY OF CAPITAL AND MARGIN REQUIRE-
MENTS.—

(i) IN GENERAL.—The prudential regulators, the
Commission, and the Securities and Exchange Com-
mission shall periodically (but not less frequently than
annually) consult on minimum capital requirements
and minimum initial and variation margin require-
ments.

(ii) COMPARABILITY.—The entities described in
clause (i) shall, to the maximum extent practicable, es-
tablish and maintain comparable minimum capital re-
quirements and minimum initial and variation margin
ﬁequirements, including the use of non cash collateral,
or—

(I) swap dealers; and
(IT) major swap participants.

(4) APPLICABILITY WITH RESPECT TO COUNTERPARTIES.—The
requirements of paragraphs (2)(A)(ii) and (2)(B)(ii), including
the initial and variation margin requirements imposed by rules
adopted pursuant to paragraphs (2)(A)(ii) and (2)(B)(ii), shall
not apply to a swap in which a counterparty qualifies for an
exception under section 2(h)(7)(A), or an exemption issued
under section 4(c)(1) from the requirements of section
2(h)(1)(A) for cooperative entities as defined in such exemption,
or satisfies the criteria in section 2(h)(7)(D).

(f) REPORTING AND RECORDKEEPING.—

(1) IN GENERAL.—Each registered swap dealer and major
swap participant—

(A) shall make such reports as are required by the
Commission by rule or regulation regarding the trans-
actions and positions and financial condition of the reg-
istered swap dealer or major swap participant;

(B)d) for which there is a prudential regulator, shall
keep books and records of all activities related to the busi-
ness as a swap dealer or major swap participant in such
form and manner and for such period as may be prescribed
by the Commission by rule or regulation; and

(i1) for which there is no prudential regulator, shall
keep books and records in such form and manner and for
such period as may be prescribed by the Commission by
rule or regulation;

(C) shall keep books and records described in subpara-
graph (B) open to inspection and examination by any rep-
resentative of the Commission; and

(D) shall keep any such books and records relating to
swaps defined in section 1a(47)(A)(v) open to inspection
and examination by the Securities and Exchange Commis-
sion.

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 4s COMMODITY EXCHANGE ACT 104

(2) RULES.—The Commission shall adopt rules governing
reporting and recordkeeping for swap dealers and major swap
participants.

(g) DAILY TRADING RECORDS.—

(1) IN GENERAL.—Each registered swap dealer and major
swap participant shall maintain daily trading records of the
swaps of the registered swap dealer and major swap partici-
pant and all related records (including related cash or forward
transactions) and recorded communications, including elec-
tronic mail, instant messages, and recordings of telephone
calls, for such period as may be required by the Commission
by rule or regulation.

(2) INFORMATION REQUIREMENTS.—The daily trading
records shall include such information as the Commission shall
require by rule or regulation.

(3) COUNTERPARTY RECORDS.—Each registered swap dealer
and major swap participant shall maintain daily trading
records for each counterparty in a manner and form that is
identifiable with each swap transaction.

(4) AupiT TRAIL.—Each registered swap dealer and major
swap participant shall maintain a complete audit trail for con-
ducting comprehensive and accurate trade reconstructions.

(5) RULES.—The Commission shall adopt rules governing
daily trading records for swap dealers and major swap partici-
pants.

(h) BusiNEss CONDUCT STANDARDS.—

(1) IN GENERAL.—Each registered swap dealer and major
swap participant shall conform with such business conduct
standards as prescribed in paragraph (3) and as may be pre-
scribed by the Commission by rule or regulation that relate
to—

(A) fraud, manipulation, and other abusive practices
involving swaps (including swaps that are offered but not
entered into);

(B) diligent supervision of the business of the reg-
istered swap dealer and major swap participant;

(C) adherence to all applicable position limits; and

(D) such other matters as the Commission determines
to be appropriate.

(2) RESPONSIBILITIES WITH RESPECT TO SPECIAL ENTITIES.—

(A) ADVISING SPECIAL ENTITIES.—A swap dealer or
major swap participant that acts as an advisor to a special
entity regarding a swap shall comply with the require-
ments of subparagraph (4) with respect to such Special En-
tity.

(B) ENTERING OF SWAPS WITH RESPECT TO SPECIAL EN-
TITIES.—A swap dealer that enters into or offers to enter
into swap with a Special Entity shall comply with the re-
quirements of subparagraph (5) with respect to such Spe-
cial Entity.

(C) SPECIAL ENTITY DEFINED.—For purposes of this
subsection, the term “special entity” means—

(i) a Federal agency;
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(ii) a State, State agency, city, county, munici-
pality, or other political subdivision of a State;

(iii) any employee benefit plan, as defined in sec-
tion 3 of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1002);

(iv) any governmental plan, as defined in section
3 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002); or

(v) any endowment, including an endowment that
is an organization described in section 501(c)(3) of the
Internal Revenue Code of 1986.

(3) BUSINESS CONDUCT REQUIREMENTS.—Business conduct
requirements adopted by the Commission shall—

(A) establish a duty for a swap dealer or major swap
participant to verify that any counterparty meets the eligi-
bility standards for an eligible contract participant;

(B) require disclosure by the swap dealer or major
swap participant to any counterparty to the transaction
(other than a swap dealer, major swap participant, secu-
rity-based swap dealer, or major security-based swap par-
ticipant) of—

(1) information about the material risks and char-
acteristics of the swap;

(ii) any material incentives or conflicts of interest
that the swap dealer or major swap participant may
have in connection with the swap; and

(11i)(I) for cleared swaps, upon the request of the
counterparty, receipt of the daily mark of the trans-
action from the appropriate derivatives clearing orga-
nization; and

(IT) for uncleared swaps, receipt of the daily mark
of the transaction from the swap dealer or the major
swap participant;

(C) establish a duty for a swap dealer or major swap
participant to communicate in a fair and balanced manner
based on principles of fair dealing and good faith; and

(D) establish such other standards and requirements
as the Commission may determine are appropriate in the
public interest, for the protection of investors, or otherwise
in furtherance of the purposes of this Act.

(4) SPECIAL REQUIREMENTS FOR SWAP DEALERS ACTING AS
ADVISORS.—

(A) IN GENERAL.—It shall be unlawful for a swap deal-
er or major swap participant—

(i) to employ any device, scheme, or artifice to de-
fraud any Special Entity or prospective customer who
is a Special Entity;

(i1) to engage in any transaction, practice, or
course of business that operates as a fraud or deceit
on any Special Entity or prospective customer who is
a Special Entity; or

(iii) to engage in any act, practice, or course of
business that is fraudulent, deceptive or manipulative.
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(B) DurY.—Any swap dealer that acts as an advisor to
a Special Entity shall have a duty to act in the best inter-
ests of the Special Entity.

(C) REASONABLE EFFORTS.—Any swap dealer that acts
as an advisor to a Special Entity shall make reasonable ef-
forts to obtain such information as is necessary to make a
reasonable determination that any swap recommended by
the swap dealer is in the best interests of the Special Enti-
ty, including information relating to—

(1) the financial status of the Special Entity;
(i1) the tax status of the Special Entity;
(iii) the investment or financing objectives of the

Special Entity; and

(iv) any other information that the Commission
may prescribe by rule or regulation.
(5) SPECIAL REQUIREMENTS FOR SWAP DEALERS AS

COUNTERPARTIES TO SPECIAL ENTITIES.—

(A) Any swap dealer or major swap participant that of-
fers to enter or enters into a swap with a Special Entity
shall—

(1) comply with any duty established by the Com-
mission for a swap dealer or major swap participant,
with respect to a counterparty that is an eligible con-
tract participant within the meaning of subclause (I)
or (II) of clause (vii) of section 1a(18) of this Act, that
requires the swap dealer or major swap participant to
have a reasonable basis to believe that the
counterparty that is a Special Entity has an inde-
pendent representative that—

(I) has sufficient knowledge to evaluate the
transaction and risks;

(IT) is not subject to a statutory disqualifica-
tion;

(ITT) is independent of the swap dealer or
major swap participant;

(IV) undertakes a duty to act in the best in-
terests of the counterparty it represents;

(V) makes appropriate disclosures;

(VI) will provide written representations to
the Special Entity regarding fair pricing and the
appropriateness of the transaction; and

(VII) in the case of employee benefit plans
subject to the Employee Retirement Income Secu-
rity act of 1974, is a fiduciary as defined in section
3 of that Act (29 U.S.C. 1002); and
(i) before the initiation of the transaction, disclose

to the Special Entity in writing the capacity in which

the swap dealer is acting; and

(B) the Commission may establish such other stand-
ards and requirements as the Commission may determine
are appropriate in the public interest, for the protection of
investors, or otherwise in furtherance of the purposes of
this Act.
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(6) RULES.—The Commission shall prescribe rules under
this subsection governing business conduct standards for swap
dealers and major swap participants.

(7) ApPLICABILITY.—This section shall not apply with re-
spect to a transaction that is—

(A) initiated by a Special Entity on an exchange or
swap execution facility; and

(B) one in which the swap dealer or major swap partic-
ipant does not know the identity of the counterparty to the
transaction.

(i) DOCUMENTATION STANDARDS.—

(1) IN GENERAL.—Each registered swap dealer and major
swap participant shall conform with such standards as may be
prescribed by the Commission by rule or regulation that relate
to timely and accurate confirmation, processing, netting, docu-
mentation, and valuation of all swaps.

(2) RULES.—The Commission shall adopt rules governing
documentation standards for swap dealers and major swap
participants.

(j) DuTiEs.—Each registered swap dealer and major swap par-
ticipant at all times shall comply with the following requirements:

(1) MONITORING OF TRADING.—The swap dealer or major
swap participant shall monitor its trading in swaps to prevent
violations of applicable position limits.

(2) RISK MANAGEMENT PROCEDURES.—The swap dealer or
major swap participant shall establish robust and professional
risk management systems adequate for managing the day-to-
day business of the swap dealer or major swap participant.

(3) DISCLOSURE OF GENERAL INFORMATION.—The swap
dealer or major swap participant shall disclose to the Commis-
sion and to the prudential regulator for the swap dealer or
major swap participant, as applicable, information con-
cerning—

(A) terms and conditions of its swaps;

(B) swap trading operations, mechanisms, and prac-
tices;

d(C) financial integrity protections relating to swaps;
an

(D) other information relevant to its trading in swaps.
(4) ABILITY TO OBTAIN INFORMATION.—The swap dealer or

major swap participant shall—

(A) establish and enforce internal systems and proce-
dures to obtain any necessary information to perform any
of the functions described in this section; and

(B) provide the information to the Commission and to
the prudential regulator for the swap dealer or major swap
participant, as applicable, on request.

(5) CONFLICTS OF INTEREST.—The swap dealer and major
swap participant shall implement conflict-of-interest systems
and procedures that—

(A) establish structural and institutional safeguards to
ensure that the activities of any person within the firm re-
lating to research or analysis of the price or market for
any commodity or swap or acting in a role of providing
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clearing activities or making determinations as to accept-
ing clearing customers are separated by appropriate infor-
mational partitions within the firm from the review, pres-
sure, or oversight of persons whose involvement in pricing,
trading, or clearing activities might potentially bias their
judgment or supervision and contravene the core principles
of open access and the business conduct standards de-
scribed in this Act; and

(B) address such other issues as the Commission de-
termines to be appropriate.

(6) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this Act, a swap dealer or
major swap participant shall not—

(A) adopt any process or take any action that results
in any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on
trading or clearing.

(7) RULES.—The Commission shall prescribe rules under
this subsection governing duties of swap dealers and major
swap participants.

(k) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(1) IN GENERAL.—Each swap dealer and major swap partic-
ipant shall designate an individual to serve as a chief compli-
ance officer.

(2) DUTIES.—The chief compliance officer shall—

(A) report directly to the board or to the senior officer
of the swap dealer or major swap participant;

(B) review the compliance of the swap dealer or major
swap participant with respect to the swap dealer and
major swap participant requirements described in this sec-
tion;

(C) in consultation with the board of directors, a body
performing a function similar to the board, or the senior
officer of the organization, resolve any conflicts of interest
that may arise;

(D) be responsible for administering each policy and
procedure that is required to be established pursuant to
this section;

(E) ensure compliance with this Act (including regula-
tions) relating to swaps, including each rule prescribed by
the Commission under this section;

(F) establish procedures for the remediation of non-
compliance issues identified by the chief compliance officer
through any—

(i) compliance office review;

(i1) look-back;

(iii) internal or external audit finding;
(iv) self-reported error; or

(v) validated complaint; and

(G) establish and follow appropriate procedures for the
handling, management response, remediation, retesting,
and closing of noncompliance issues.

(3) ANNUAL REPORTS.—
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(A) IN GENERAL.—In accordance with rules prescribed
by the Commission, the chief compliance officer shall an-
nually prepare and sign a report that contains a descrip-
tion of—

(i) the compliance of the swap dealer or major
swap participant with respect to this Act (including
regulations); and

(i) each policy and procedure of the swap dealer
or major swap participant of the chief compliance offi-
cer (including the code of ethics and conflict of interest
policies).

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall—

(i) accompany each appropriate financial report of
the swap dealer or major swap participant that is re-
quired to be furnished to the Commission pursuant to
this section; and

(i1) include a certification that, under penalty of
law, the compliance report is accurate and complete.

(1) SEGREGATION REQUIREMENTS.—
(1) SEGREGATION OF ASSETS HELD AS COLLATERAL IN
UNCLEARED SWAP TRANSACTIONS.—

(A) NOTIFICATION.—A swap dealer or major swap par-
ticipant shall be required to notify the counterparty of the
swap dealer or major swap participant at the beginning of
a swap transaction that the counterparty has the right to
require segregation of the funds or other property supplied
to margin, guarantee, or secure the obligations of the
counterparty.

(B) SEGREGATION AND MAINTENANCE OF FUNDS.—At
the request of a counterparty to a swap that provides
funds or other property to a swap dealer or major swap
participant to margin, guarantee, or secure the obligations
of the counterparty, the swap dealer or major swap partici-
pant shall—

(i) segregate the funds or other property for the
benefit of the counterparty; and

(i1) in accordance with such rules and regulations
as the Commission may promulgate, maintain the
funds or other property in a segregated account sepa-
rate from the assets and other interests of the swap
dealer or major swap participant.

(2) ApPLICABILITY.—The requirements described in para-
graph (1) shall—

(A) apply only to a swap between a counterparty and
a swap dealer or major swap participant that is not sub-
mitted for clearing to a derivatives clearing organization;
and

(B)(1) not apply to variation margin payments; or

(i1) not preclude any commercial arrangement regard-
ing—

(I) the investment of segregated funds or other
property that may only be invested in such invest-
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ments as the Commission may permit by rule or regu-
lation; and

(IT) the related allocation of gains and losses re-
sulting from any investment of the segregated funds
or other property.

(3) USE OF INDEPENDENT THIRD-PARTY CUSTODIANS.—The
segregated account described in paragraph (1) shall be—

(A) carried by an independent third-party custodian;
and

(B) designated as a segregated account for and on be-
half of the counterparty.

(4) REPORTING REQUIREMENT.—If the counterparty does
not choose to require segregation of the funds or other property
supplied to margin, guarantee, or secure the obligations of the
counterparty, the swap dealer or major swap participant shall
report to the counterparty of the swap dealer or major swap
participant on a quarterly basis that the back office procedures
of the swap dealer or major swap participant relating to mar-
gin and collateral requirements are in compliance with the
agreement of the counterparties.

SEC. 4t. [7 U.S.C. 6t]1 LARGE SWAP TRADER REPORTING.
(a) PROHIBITION.—

(1) IN GENERAL.—Except as provided in paragraph (2), it
shall be unlawful for any person to enter into any swap that
the Commission determines to perform a significant price dis-
covery function with respect to registered entities if—

(A) the person directly or indirectly enters into the
swap during any 1 day in an amount equal to or in excess
of such amount as shall be established periodically by the
Commission; and

(B) the person directly or indirectly has or obtains a
position in the swap equal to or in excess of such amount
as shall be established periodically by the Commission.

(2) EXCEPTION.—Paragraph (1) shall not apply if—

(A) the person files or causes to be filed with the prop-
erly designated officer of the Commission such reports re-
garding any transactions or positions described in subpara-
graphs (A) and (B) of paragraph (1) as the Commission
may require by rule or regulation; and

(B) in accordance with the rules and regulations of the
Commission, the person keeps books and records of all
such swaps and any transactions and positions in any re-
lated commodity traded on or subject to the rules of any
designated contract market or swap execution facility, and
of cash or spot transactions in, inventories of, and pur-
chase and sale commitments of, such a commodity.

(b) REQUIREMENTS.—

(1) IN GENERAL.—Books and records described in sub-
section (a)(2)(B) shall—

(A) show such complete details concerning all trans-
actions and positions as the Commission may prescribe by
rule or regulation;
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(B) be open at all times to inspection and examination
by any representative of the Commission; and

(C) be open at all times to inspection and examination
by the Securities and Exchange Commission, to the extent
such books and records relate to transactions in swaps (as
that term is defined in section 1a(47)(A)(v)), and consistent
with the confidentiality and disclosure requirements of sec-
tion 8.

(2) JURISDICTION.—Nothing in paragraph (1) shall affect
the exclusive jurisdiction of the Commission to prescribe rec-
ordkeeping and reporting requirements for large swap traders
under this section.

(¢) APPLICABILITY.—For purposes of this section, the swaps, fu-
tures, and cash or spot transactions and positions of any person
shall include the swaps, futures, and cash or spot transactions and
positions of any persons directly or indirectly controlled by the per-
son.

(d) SIGNIFICANT PRICE DISCOVERY FUNCTION.—In making a de-
termination as to whether a swap performs or affects a significant
price discovery function with respect to registered entities, the
Commission shall consider the factors described in section 4a(a)(3).
SEC. 5. [7 U.S.C. 7] DESIGNATION OF BOARDS OF TRADE AS CONTRACT

MARKETS.

(a) APPLICATIONS.—A board of trade applying to the Commis-
sion for designation as a contract market shall submit an applica-
tion to the Commission that includes any relevant materials and
records the Commission may require consistent with this Act.

(¢) EXISTING CONTRACT MARKETS.—A board of trade that is
designated as a contract market on the date of the enactment of
the Commodity Futures Modernization Act of 2000 shall be consid-
ered to be a designated contract market under this section.

(d) CORE PRINCIPLES FOR CONTRACT MARKETS.—

(1) DESIGNATION AS CONTRACT MARKET.—

(A) IN GENERAL.—To be designated, and maintain a
designation, as a contract market, a board of trade shall
comply with—

1 (i) any core principle described in this subsection;
an
(i1) any requirement that the Commission may im-
pose by rule or regulation pursuant to section 8a(5).

(B) REASONABLE DISCRETION OF CONTRACT MARKET.—
Unless otherwise determined by the Commission by rule or
regulation, a board of trade described in subparagraph (A)
shall have reasonable discretion in establishing the man-
ner in which the board of trade complies with the core
principles described in this subsection.

(2) COMPLIANCE WITH RULES.—

(A) IN GENERAL.—The board of trade shall establish,
monitor, and enforce compliance with the rules of the con-
tract market, including—

(i) access requirements;
(i1) the terms and conditions of any contracts to be
traded on the contract market; and
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(iii) rules prohibiting abusive trade practices on
the contract market.

(B) CAPACITY OF CONTRACT MARKET.—The board of
trade shall have the capacity to detect, investigate, and
apply appropriate sanctions to any person that violates
any rule of the contract market.

(C) REQUIREMENT OF RULES.—The rules of the contract
market shall provide the board of trade with the ability
and authority to obtain any necessary information to per-
form any function described in this subsection, including
the capacity to carry out such international information-
sharing agreements as the Commission may require.

(3) CONTRACTS NOT READILY SUBJECT TO MANIPULATION.—
The board of trade shall list on the contract market only con-
tracts that are not readily susceptible to manipulation.

(4) PREVENTION OF MARKET DISRUPTION.—The board of
trade shall have the capacity and responsibility to prevent ma-
nipulation, price distortion, and disruptions of the delivery or
cash-settlement process through market surveillance, compli-
ance, and enforcement practices and procedures, including—

(A) methods for conducting real-time monitoring of
trading; and

(B) comprehensive and accurate trade reconstructions.
(5) POSITION LIMITATIONS OR ACCOUNTABILITY.—

(A) IN GENERAL.—To reduce the potential threat of
market manipulation or congestion (especially during trad-
ing in the delivery month), the board of trade shall adopt
for each contract of the board of trade, as is necessary and
appropriate, position limitations or position accountability
for speculators.

(B) MAXIMUM ALLOWABLE POSITION LIMITATION.—For
any contract that is subject to a position limitation estab-
lished by the Commission pursuant to section 4a(a), the
board of trade shall set the position limitation of the board
of trade at a level not higher than the position limitation
established by the Commission.

(6) EMERGENCY AUTHORITY.—The board of trade, in con-
sultation or cooperation with the Commission, shall adopt rules
to provide for the exercise of emergency authority, as is nec-
essary and appropriate, including the authority—

(A) to liquidate or transfer open positions in any con-
tract;

(B) to suspend or curtail trading in any contract; and

(C) to require market participants in any contract to
meet special margin requirements.

(7) AVAILABILITY OF GENERAL INFORMATION.—The board of
trade shall make available to market authorities, market par-
ticipants, and the public accurate information concerning—

(A) the terms and conditions of the contracts of the
contract market; and

(B)() the rules, regulations, and mechanisms for exe-
cuting transactions on or through the facilities of the con-
tract market; and

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

13 COMMODITY EXCHANGE ACT Sec. 5

(i1) the rules and specifications describing the oper-
ation of the contract market’s—

(I) electronic matching platform; or
(II) trade execution facility.

(8) DAILY PUBLICATION OF TRADING INFORMATION.—The
board of trade shall make public daily information on settle-
ment prices, volume, open interest, and opening and closing
ranges for actively traded contracts on the contract market.

(9) EXECUTION OF TRANSACTIONS.—

(A) IN GENERAL.—The board of trade shall provide a
competitive, open, and efficient market and mechanism for
executing transactions that protects the price discovery
process of trading in the centralized market of the board
of trade.

(B) RULES.—The rules of the board of trade may au-
thorize, for bona fide business purposes—

(1) transfer trades or office trades;
(i1) an exchange of—
(I) futures in connection with a cash com-
modity transaction;
(IT) futures for cash commodities; or
(III) futures for swaps; or
(iii) a futures commission merchant, acting as
principal or agent, to enter into or confirm the execu-
tion of a contract for the purchase or sale of a com-
modity for future delivery if the contract is reported,
recorded, or cleared in accordance with the rules of the
contract market or a derivatives clearing organization.

(10) TRADE INFORMATION.—The board of trade shall main-
tain rules and procedures to provide for the recording and safe
storage of all identifying trade information in a manner that
enables the contract market to use the information—

(A) to assist in the prevention of customer and market
abuses; and

(B) to provide evidence of any violations of the rules
of the contract market.

(11) FINANCIAL INTEGRITY OF TRANSACTIONS.—The board of
trade shall establish and enforce—

(A) rules and procedures for ensuring the financial in-
tegrity of transactions entered into on or through the fa-
cilities of the contract market (including the clearance and
settlement of the transactions with a derivatives clearing
organization); and

(B) rules to ensure—

(i) the financial integrity of any—
(I) futures commission merchant; and
(IT) introducing broker; and

(ii) the protection of customer funds.

(12) PROTECTION OF MARKETS AND MARKET PARTICIPANTS.—
The board of trade shall establish and enforce rules—

(A) to protect markets and market participants from
abusive practices committed by any party, including abu-
sive practices committed by a party acting as an agent for
a participant; and
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(B) to promote fair and equitable trading on the con-
tract market.

(13) Di1SCIPLINARY PROCEDURES.—The board of trade shall
establish and enforce disciplinary procedures that authorize
the board of trade to discipline, suspend, or expel members or
market participants that violate the rules of the board of trade,
or similar methods for performing the same functions, includ-
ing delegation of the functions to third parties.

(14) D1sPUTE RESOLUTION.—The board of trade shall estab-
lish and enforce rules regarding, and provide facilities for al-
ternative dispute resolution as appropriate for, market partici-
pants and any market intermediaries.

(15) GOVERNANCE FITNESS STANDARDS.—The board of trade
shall establish and enforce appropriate fitness standards for di-
rectors, members of any disciplinary committee, members of
the contract market, and any other person with direct access
to the facility (including any party affiliated with any person
described in this paragraph).

(16) CONFLICTS OF INTEREST.—The board of trade shall es-
tablish and enforce rules—

(A) to minimize conflicts of interest in the decision-
making process of the contract market; and

(B) to establish a process for resolving conflicts of in-
terest described in subparagraph (A).

(17) COMPOSITION OF GOVERNING BOARDS OF CONTRACT
MARKETS.—The governance arrangements of the board of trade
shall be designed to permit consideration of the views of mar-
ket participants.

(18) RECORDKEEPING.—The board of trade shall maintain
records of all activities relating to the business of the contract
market—

(A) in a form and manner that is acceptable to the
Commission; and

(B) for a period of at least 5 years.

(19) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this Act, the board of trade
shall not—

(A) adopt any rule or taking any action that results in
any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on
trading on the contract market.

(20) SYSTEM SAFEGUARDS.—The board of trade shall—

(A) establish and maintain a program of risk analysis
and oversight to identify and minimize sources of oper-
ational risk, through the development of appropriate con-
trols and procedures, and the development of automated
systems, that are reliable, secure, and have adequate scal-
able capacity;

(B) establish and maintain emergency procedures,
backup facilities, and a plan for disaster recovery that
allow for the timely recovery and resumption of operations
and the fulfillment of the responsibilities and obligations
of the board of trade; and
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(C) periodically conduct tests to verify that backup re-
sources are sufficient to ensure continued order processing
and trade matching, price reporting, market surveillance,
and maintenance of a comprehensive and accurate audit
trail.

(21) FINANCIAL RESOURCES.—

(A) IN GENERAL.—The board of trade shall have ade-
quate financial, operational, and managerial resources to
discharge each responsibility of the board of trade.

(B) DETERMINATION OF ADEQUACY.—The financial re-
sources of the board of trade shall be considered to be ade-
quate if the value of the financial resources exceeds the
total amount that would enable the contract market to
cover the operating costs of the contract market for a 1-
year period, as calculated on a rolling basis.

(22) DIVERSITY OF BOARD OF DIRECTORS.—The board of
trade, if a publicly traded company, shall endeavor to recruit
individuals to serve on the board of directors and the other de-
cision-making bodies (as determined by the Commission) of the
board of trade from among, and to have the composition of the
bodies reflect, a broad and culturally diverse pool of qualified
candidates.

(23) SECURITIES AND EXCHANGE COMMISSION.—The board
of trade shall keep any such records relating to swaps defined
in section la(47)(A)(v) open to inspection and examination by
the Securities and Exchange Commission.

(e) CURRENT AGRICULTURAL COMMODITIES.—

(1) Subject to paragraph (2) of this subsection, a contract
for purchase or sale for future delivery of an agricultural com-
modity enumerated in section 1a(9) that is available for trade
on a contract market, as of the date of the enactment of this
subsection, may be traded only on a contract market des-
ignated under this section.

(2) In order to promote responsible economic or financial
innovation and fair competition, the Commission, on applica-
tion by any person, after notice and public comment and oppor-
tunity for hearing, may prescribe rules and regulations to pro-
vide for the offer and sale of contracts for future delivery or op-
tions on such contracts to be conducted on a derivatives trans-
action execution facility.

SEC. 5b. [7 U.S.C. 7a-1] DERIVATIVES CLEARING ORGANIZATIONS.
(a) REGISTRATION REQUIREMENT.—
(1) IN GENERAL.—Except as provided in paragraph (2), it
shall be unlawful for a derivatives clearing organization, di-
rectly or indirectly, to make use of the mails or any means or
instrumentality of interstate commerce to perform the func-
tions of a derivatives clearing organization with respect to—
(A) a contract of sale of a commodity for future deliv-
ery (or an option on the contract of sale) or option on a
commodity, in each case, unless the contract or option is—
(1) excluded from this Act by subsection
(a)(1)C)(), (c), or (f) of section 2; or
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(i1) a security futures product cleared by a clearing
agency registered with the Securities and Exchange
ommission under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.); or
(B) a swap.

(2) EXCEPTION.—Paragraph (1) shall not apply to a deriva-
tives clearing organization that is registered with the Commis-
sion.

(b) VOLUNTARY REGISTRATION.—A person that clears 1 or more
agreements, contracts, or transactions that are not required to be
cleared under this Act may register with the Commission as a de-
rivatives clearing organization.

(c) REGISTRATION OF DERIVATIVES CLEARING ORGANIZATIONS.—

(1) APPLICATION.—A person desiring to register as a de-
rivatives clearing organization shall submit to the Commission
an application in such form and containing such information as
the Commission may require for the purpose of making the de-
terminations required for approval under paragraph (2).

(2) CORE PRINCIPLES FOR DERIVATIVES CLEARING ORGANIZA-
TIONS.—

(A) COMPLIANCE.—

(i) IN GENERAL.—To be registered and to maintain
registration as a derivatives clearing organization, a
derivatives clearing organization shall comply with
each core principle described in this paragraph and
any requirement that the Commission may impose by
rule or regulation pursuant to section 8a(5).

(i1) DISCRETION OF DERIVATIVES CLEARING ORGANI-
ZATION.—Subject to any rule or regulation prescribed
by the Commission, a derivatives clearing organization
shall have reasonable discretion in establishing the
manner by which the derivatives clearing organization
complies with each core principle described in this
paragraph.

(B) FINANCIAL RESOURCES.—

(1) IN GENERAL.—Each derivatives clearing organi-
zation shall have adequate financial, operational, and
managerial resources, as determined by the Commis-
sion, to discharge each responsibility of the derivatives
clearing organization.

(ii) MINIMUM AMOUNT OF FINANCIAL RESOURCES.—
Each derivatives clearing organization shall possess fi-
nancial resources that, at a minimum, exceed the total
amount that would—

(I) enable the organization to meet its finan-
cial obligations to its members and participants
notwithstanding a default by the member or par-
ticipant creating the largest financial exposure for
that organization in extreme but plausible market
conditions; and

(IT) enable the derivatives clearing organiza-
tion to cover the operating costs of the derivatives
clearing organization for a period of 1 year (as cal-
culated on a rolling basis).
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(C) PARTICIPANT AND PRODUCT ELIGIBILITY.—

(i) IN GENERAL.—Each derivatives clearing organi-
zation shall establish—

(I) appropriate admission and continuing eli-
gibility standards (including sufficient financial
resources and operational capacity to meet obliga-
tions arising from participation in the derivatives
clearing organization) for members of, and partici-
pants in, the derivatives clearing organization;
and

(II) appropriate standards for determining the
eligibility of agreements, contracts, or transactions
submitted to the derivatives clearing organization
for clearing.

(ii) REQUIRED PROCEDURES.—Each derivatives
clearing organization shall establish and implement
procedures to verify, on an ongoing basis, the compli-
ance of each participation and membership require-
ment of the derivatives clearing organization.

(iii)) REQUIREMENTS.—The participation and mem-
bership requirements of each derivatives clearing or-
ganization shall—

(I) be objective;

(IT) be publicly disclosed; and

(IIT) permit fair and open access.

(D) RISK MANAGEMENT.—

(1) IN GENERAL.—Each derivatives clearing organi-
zation shall ensure that the derivatives clearing orga-
nization possesses the ability to manage the risks as-
sociated with discharging the responsibilities of the
derivatives clearing organization through the use of
appropriate tools and procedures.

(ii) MEASUREMENT OF CREDIT EXPOSURE.—Each
derivatives clearing organization shall—

(I) not less than once during each business
day of the derivatives clearing organization, meas-
ure the credit exposures of the derivatives clear-
ing organization to each member and participant
of the derivatives clearing organization; and

(IT) monitor each exposure described in sub-
clause (I) periodically during the business day of
the derivatives clearing organization.

(iii) LIMITATION OF EXPOSURE TO POTENTIAL
LOSSES FROM DEFAULTS.—Each derivatives clearing or-
ganization, through margin requirements and other
risk control mechanisms, shall limit the exposure of
the derivatives clearing organization to potential
losses from defaults by members and participants of
the derivatives clearing organization to ensure that—

(I) the operations of the derivatives clearing
organization would not be disrupted; and

(IT) nondefaulting members or participants
would not be exposed to losses that nondefaulting
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melmbers or participants cannot anticipate or con-
trol.

(iv) MARGIN REQUIREMENTS.—The margin re-
quired from each member and participant of a deriva-
tives clearing organization shall be sufficient to cover
potential exposures in normal market conditions.

(v) REQUIREMENTS REGARDING MODELS AND PA-
RAMETERS.—Each model and parameter used in set-
ting margin requirements under clause (iv) shall be—

(I) risk-based; and
(IT) reviewed on a regular basis.
(E) SETTLEMENT PROCEDURES.—Each derivatives clear-
ing organization shall—

(i) complete money settlements on a timely basis
(but not less frequently than once each business day);

(ii) employ money settlement arrangements to
eliminate or strictly limit the exposure of the deriva-
tives clearing organization to settlement bank risks
(including credit and liquidity risks from the use of
banks to effect money settlements);

(iii) ensure that money settlements are final when
effected;

(iv) maintain an accurate record of the flow of
funds associated with each money settlement;

(v) possess the ability to comply with each term
and condition of any permitted netting or offset ar-
rangement with any other clearing organization;

(vi) regarding physical settlements, establish rules
that clearly state each obligation of the derivatives
clearing organization with respect to physical deliv-
eries; and

(vii) ensure that each risk arising from an obliga-
tion described in clause (vi) is identified and managed.
(F) TREATMENT OF FUNDS.—

(1) REQUIRED STANDARDS AND PROCEDURES.—Each
derivatives clearing organization shall establish stand-
ards and procedures that are designed to protect and
ensure the safety of member and participant funds
and assets.

(ii) HOLDING OF FUNDS AND ASSETS.—Each deriva-
tives clearing organization shall hold member and par-
ticipant funds and assets in a manner by which to
minimize the risk of loss or of delay in the access by
the derivatives clearing organization to the assets and
funds.

(iii) PERMISSIBLE INVESTMENTS.—Funds and as-
sets invested by a derivatives clearing organization
shall be held in instruments with minimal credit, mar-
ket, and liquidity risks.

(G) DEFAULT RULES AND PROCEDURES.—

(1) IN GENERAL.—Each derivatives clearing organi-
zation shall have rules and procedures designed to
allow for the efficient, fair, and safe management of
events during which members or participants—
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(I) become insolvent; or

(IT) otherwise default on the obligations of the
members or participants to the derivatives clear-
ing organization.

(i) DEFAULT PROCEDURES.—Each derivatives
clearing organization shall—

(D clearly state the default procedures of the
derivatives clearing organization;

(II) make publicly available the default rules
of the derivatives clearing organization; and

(ITIT) ensure that the derivatives clearing orga-
nization may take timely action—

(aa) to contain losses and liquidity pres-
sures; and
(bb) to continue meeting each obligation
of the derivatives clearing organization.
(H) RULE ENFORCEMENT.—Each derivatives clearing
organization shall—

(i) maintain adequate arrangements and resources
for—

(I) the effective monitoring and enforcement
of compliance with the rules of the derivatives
clearing organization; and

(IT) the resolution of disputes;

(i1) have the authority and ability to discipline,
limit, suspend, or terminate the activities of a member
or participant due to a violation by the member or par-
ticipant of any rule of the derivatives clearing organi-
zation; and

(iii) report to the Commission regarding rule en-
forcement activities and sanctions imposed against
members and participants as provided in clause (ii).

(I) SYSTEM SAFEGUARDS.—Each derivatives clearing or-
ganization shall—

(i) establish and maintain a program of risk anal-
ysis and oversight to identify and minimize sources of
operational risk through the development of appro-
priate controls and procedures, and automated sys-
tems, that are reliable, secure, and have adequate
scalable capacity;

(i) establish and maintain emergency procedures,
backup facilities, and a plan for disaster recovery that
allows for—

(I) the timely recovery and resumption of op-
erations of the derivatives clearing organization;
and

(II) the fulfillment of each obligation and re-
sponsibility of the derivatives clearing organiza-
tion; and
(iii) periodically conduct tests to verify that the

backup resources of the derivatives clearing organiza-
tion are sufficient to ensure daily processing, clearing,
and settlement.
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(J) REPORTING.—Each derivatives clearing organiza-

tion shall provide to the Commission all information that
the Commission determines to be necessary to conduct
oversight of the derivatives clearing organization.

(K) RECORDKEEPING.—Each derivatives clearing orga-

nization shall maintain records of all activities related to
the business of the derivatives clearing organization as a
derivatives clearing organization—

(i) in a form and manner that is acceptable to the
Commission; and

(i1) for a period of not less than 5 years.

(L) PUBLIC INFORMATION.—

(1) IN GENERAL.—Each derivatives clearing organi-
zation shall provide to market participants sufficient
information to enable the market participants to iden-
tify and evaluate accurately the risks and costs associ-
ated with using the services of the derivatives clearing
organization.

(il) AVAILABILITY OF INFORMATION.—Each deriva-
tives clearing organization shall make information
concerning the rules and operating and default proce-
dures governing the clearing and settlement systems
of the derivatives clearing organization available to
market participants.

(iii) PuBLIC DISCLOSURE.—Each derivatives clear-
ing organization shall disclose publicly and to the
Commission information concerning—

(I) the terms and conditions of each contract,
agreement, and transaction cleared and settled by
the derivatives clearing organization;

(II) each clearing and other fee that the de-
rivatives clearing organization charges the mem-
bers and participants of the derivatives clearing
organization,;

(ITT) the margin-setting methodology, and the
size and composition, of the financial resource
package of the derivatives clearing organization;

(IV) daily settlement prices, volume, and open
interest for each contract settled or cleared by the
derivatives clearing organization; and

(V) any other matter relevant to participation
in the settlement and clearing activities of the de-
rivatives clearing organization.

(M) INFORMATION-SHARING.—Each derivatives clearing

organization shall—

(i) enter into, and abide by the terms of, each ap-
propriate and applicable domestic and international
information-sharing agreement; and

(i) use relevant information obtained from each
agreement described in clause (i) in carrying out the
risk management program of the derivatives clearing
organization.
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(N) ANTITRUST CONSIDERATIONS.—Unless necessary or
appropriate to achieve the purposes of this Act, a deriva-
tives clearing organization shall not—

(i) adopt any rule or take any action that results
in any unreasonable restraint of trade; or

(i) impose any material anticompetitive burden.
(O) GOVERNANCE FITNESS STANDARDS.—

(i) GOVERNANCE ARRANGEMENTS.—Each deriva-
tives clearing organization shall establish governance
arrangements that are transparent—

(I) to fulfill public interest requirements; and

(IT) to permit the consideration of the views of
owners and participants.

(i1)) FITNESS STANDARDS.—Each derivatives clear-
ing organization shall establish and enforce appro-
priate fitness standards for—

(I) directors;

(IT) members of any disciplinary committee;

(ITT) members of the derivatives clearing orga-
nization;

(IV) any other individual or entity with direct
access to the settlement or clearing activities of
the derivatives clearing organization; and

(V) any party affiliated with any individual or
entity described in this clause.

(P) CONFLICTS OF INTEREST.—Each derivatives clear-
ing organization shall—

(1) establish and enforce rules to minimize con-
flicts of interest in the decision-making process of the
derivatives clearing organization; and

(i1) establish a process for resolving conflicts of in-
terest described in clause (i).

(Q) COMPOSITION OF GOVERNING BOARDS.—Each de-
rivatives clearing organization shall ensure that the com-
position of the governing board or committee of the deriva-
tives clearing organization includes market participants.

(R) LEGAL RISK.—Each derivatives clearing organiza-
tion shall have a well-founded, transparent, and enforce-
able legal framework for each aspect of the activities of the
derivatives clearing organization.”.

(3) ORDERS CONCERNING COMPETITION.—A derivatives
clearing organization may request the Commission to issue an
order concerning whether a rule or practice of the applicant is
the least anticompetitive means of achieving the objectives,
purposes, and policies of this Act.

(d) EX1iSTING DERIVATIVES CLEARING ORGANIZATIONS.—A de-
rivatives clearing organization shall be deemed to be registered
under this section to the extent that the derivatives clearing orga-
nization clears agreements, contracts, or transactions for a board of
trade that has been designated by the Commission as a contract
market for such agreements, contracts, or transactions before the
date of the enactment of this section.

(e) APPOINTMENT OF TRUSTEE.—
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(1) IN GENERAL.—If a proceeding under section 5e results
in the suspension or revocation of the registration of a deriva-
tives clearing organization, or if a derivatives clearing organi-
zation withdraws from registration, the Commission, on notice
to the derivatives clearing organization, may apply to the ap-
propriate United States district court where the derivatives
clearing organization is located for the appointment of a trust-
ee.

(2) ASSUMPTION OF JURISDICTION.—If the Commission ap-
plies for appointment of a trustee under paragraph (1)—

(A) the court may take exclusive jurisdiction over the
derivatives clearing organization and the records and as-
sets of the derivatives clearing organization, wherever lo-
cated; and

(B) if the court takes jurisdiction under subparagraph
(A), the court shall appoint the Commission, or a person
designated by the Commission, as trustee with power to
take possession and continue to operate or terminate the
operations of the derivatives clearing organization in an
orderly manner for the protection of participants, subject
to such terms and conditions as the court may prescribe.

(f) LINKING OF REGULATED CLEARING FACILITIES.—

(1) IN GENERAL.—The Commission shall facilitate the link-
ing or coordination of derivatives clearing organizations reg-
istered under this Act with other regulated clearance facilities
for the coordinated settlement of cleared transactions. In order
to minimize systemic risk, under no circumstances shall a de-
rivatives clearing organization be compelled to accept the
counterparty credit risk of another clearing organization.

(2) COORDINATION.—In carrying out paragraph (1), the
Commission shall coordinate with the Federal banking agen-
cies and the Securities and Exchange Commission.

(g) EXISTING DEPOSITORY INSTITUTIONS AND CLEARING AGEN-
CIES.—

(1) IN GENERAL.—A depository institution or clearing agen-
cy registered with the Securities and Exchange Commission
under the Securities Exchange Act of 1934 (15 U.S.C. 78a et
seq.) that is required to be registered as a derivatives clearing
organization under this section is deemed to be registered
under this section to the extent that, before the date of enact-
ment of this subsection—

(A) the depository institution cleared swaps as a mul-
tilateral clearing organization; or

(B) the clearing agency cleared swaps.

(2) CONVERSION OF DEPOSITORY INSTITUTIONS.—A deposi-
tory institution to which this subsection applies may, by the
vote of the shareholders owning not less than 51 percent of the
voting interests of the depository institution, be converted into
a State corporation, partnership, limited liability company, or
similar legal form pursuant to a plan of conversion, if the con-
version is not in contravention of applicable State law.

(3) SHARING OF INFORMATION.—The Securities and Ex-
change Commission shall make available to the Commission,
upon request, all information determined to be relevant by the
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Securities and Exchange Commission regarding a clearing
agency deemed to be registered with the Commission under
paragraph (1).

(h) EXEMPTIONS.—The Commission may exempt, conditionally
or unconditionally, a derivatives clearing organization from reg-
istration under this section for the clearing of swaps if the Commis-
sion determines that the derivatives clearing organization is sub-
ject to comparable, comprehensive supervision and regulation by
the Securities and Exchange Commission or the appropriate gov-
ernment authorities in the home country of the organization. Such
conditions may include, but are not limited to, requiring that the
derivatives clearing organization be available for inspection by the
Commission and make available all information requested by the
Commission.

(i) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(1) IN GENERAL.—Each derivatives clearing organization
shall designate an individual to serve as a chief compliance of-
ficer.

(2) DUTIES.—The chief compliance officer shall—

(A) report directly to the board or to the senior officer
of the derivatives clearing organization;

(B) review the compliance of the derivatives clearing
organization with respect to the core principles described
in subsection (c)(2);

(C) in consultation with the board of the derivatives
clearing organization, a body performing a function similar
to the board of the derivatives clearing organization, or the
senior officer of the derivatives clearing organization, re-
solve any conflicts of interest that may arise;

(D) be responsible for administering each policy and
procedure that is required to be established pursuant to
this section;

(E) ensure compliance with this Act (including regula-
tions) relating to agreements, contracts, or transactions,
including each rule prescribed by the Commission under
this section;

(F) establish procedures for the remediation of non-
compliance issues identified by the compliance officer
through any—

(i) compliance office review;

(i1) look-back;

(iii) internal or external audit finding;
(iv) self-reported error; or

(v) validated complaint; and

(G) establish and follow appropriate procedures for the
handling, management response, remediation, retesting,
and closing of noncompliance issues.

(3) ANNUAL REPORTS.—

(A) IN GENERAL.—In accordance with rules prescribed
by the Commission, the chief compliance officer shall an-
nually prepare and sign a report that contains a descrip-
tion of—
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(1) the compliance of the derivatives clearing orga-
nization of the compliance officer with respect to this
Act (including regulations); and

(i) each policy and procedure of the derivatives
clearing organization of the compliance officer (includ-
ing the code of ethics and conflict of interest policies
of the derivatives clearing organization).

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall—

(i) accompany each appropriate financial report of
the derivatives clearing organization that is required
to be furnished to the Commission pursuant to this
section; and

(i1) include a certification that, under penalty of
law, the compliance report is accurate and complete.

(k) 2¢ REPORTING REQUIREMENTS.—

(1) DUTY OF DERIVATIVES CLEARING ORGANIZATIONS.—Each
derivatives clearing organization that clears swaps shall pro-
vide to the Commission all information that is determined by
the Commission to be necessary to perform each responsibility
of the Commission under this Act.

(2) DATA COLLECTION AND MAINTENANCE REQUIREMENTS.—
The Commission shall adopt data collection and maintenance
requirements for swaps cleared by derivatives clearing organi-
gations that are comparable to the corresponding requirements
or—

(A) swaps data reported to swap data repositories; and

(B) swaps traded on swap execution facilities.

(3) REPORTS ON SECURITY-BASED SWAP AGREEMENTS TO BE
SHARED WITH THE SECURITIES AND EXCHANGE COMMISSION.—

(A) IN GENERAL.—A derivatives clearing organization
that clears security-based swap agreements (as defined in
section 1a(47)(A)(v)) shall, upon request, open to inspection
and examination to the Securities and Exchange Commis-
sion all books and records relating to such security-based
swap agreements, consistent with the confidentiality and
disclosure requirements of section 8.

(B) JURISDICTION.—Nothing in this paragraph shall af-
fect the exclusive jurisdiction of the Commission to pre-
scribe recordkeeping and reporting requirements for a de-
rivatives clearing organization that is registered with the
Commission.

(4) INFORMATION SHARING.—Subject to section 8, and upon
request, the Commission shall share information collected
under paragraph (2) with—

(A) the Board,;

(B) the Securities and Exchange Commission;

(C) each appropriate prudential regulator;

(D) the Financial Stability Oversight Council,;

(E) the Department of Justice; and

(F) any other person that the Commission determines
to be appropriate, including—

24 S0 in original. Probably should be subsection (j).
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(i) foreign financial supervisors (including foreign
futures authorities);

(i1) foreign central banks; and

(iii) foreign ministries.

(5) CONFIDENTIALITY AGREEMENT.—Before the Commission
may share information with any entity described in paragraph
(4), the Commission shall receive a written agreement from
each entity stating that the entity shall abide by the confiden-
tiality requirements described in section 8 relating to the infor-
mation on swap transactions that is provided.

(6) PUBLIC INFORMATION.—Each derivatives clearing orga-
nization that clears swaps shall provide to the Commission (in-
cluding any designee of the Commission) information under
paragraph (2) in such form and at such frequency as is re-
quired by the Commission to comply with the public reporting
requirements contained in section 2(a)(13).

SEC. 5c. [7 U.S.C. 7a-2] COMMON PROVISIONS APPLICABLE TO REG-
ISTERED ENTITIES.
(a) ACCEPTABLE BUSINESS PRACTICES UNDER CORE PRIN-
CIPLES.—

(1) IN GENERAL.—Consistent with the purposes of this Act,
the Commission may issue interpretations, or approve inter-
pretations submitted to the Commission, of sections 5(d) and
5b(c)(2)25, to describe what would constitute an acceptable
business practice under such sections.

(2) EFFECT OF INTERPRETATION.—AnN interpretation issued
under paragraph (1) may provide the exclusive means for com-
plying with each section described in paragraph (1).

(b) DELEGATION OF FUNCTIONS UNDER CORE PRINCIPLES.—

(1) IN GENERAL.—A contract market, derivatives trans-
action execution facility, or electronic trading facility with re-
spect to a significant price discovery contract may comply with
any applicable core principle through delegation of any rel-
evant function to a registered futures association or a reg-
istered entity that is not an electronic trading facility.

(2) RESPONSIBILITY.—A contract market, derivatives trans-
action execution facility, or electronic trading facility that dele-
gates a function under paragraph (1) shall remain responsible
for carrying out the function.

(3) NONCOMPLIANCE.—If a contract market, derivatives
transaction execution facility, or electronic trading facility that
delegates a function under paragraph (1) becomes aware that
a delegated function is not being performed as required under
this Act, the contract market, derivatives transaction execution
facility, or electronic trading facility shall promptly take steps
to address the noncompliance.

25Sec. 13105(e) of the Food, Conservation, and Energy Act of 2008 (122 Stat. 2196) amended
this paragraph by striking “5(b)(d)(2)” and inserting “5b(c)(2)”. Sec. 13203(i) of that Act (122
Stat. 2202) subsequently amended this paragraph by inserting “, and section 2(h)(7) with respect
to significant price discovery contracts,” after “, and 5b(d)(2)”. Amendment executed to effectuate
the probable intent of Congress.
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(c)26 NEW CONTRACTS, NEW RULES, AND RULE AMENDMENTS.—

(1) IN GENERAL.—A registered entity may elect to list for
trading or accept for clearing any new contract, or other instru-
ment, or may elect to approve and implement any new rule or
rule amendment, by providing to the Commission (and the Sec-
retary of the Treasury, in the case of a contract of sale of a
government security for future delivery (or option on such a
contract) or a rule or rule amendment specifically related to
such a contract) a written certification that the new contract
or instrument or clearing of the new contract or instrument,
new rule, or rule amendment complies with this Act (including
regulations under this Act).

(2) RULE REVIEW.—The new rule or rule amendment de-
scribed in paragraph (1) shall become effective, pursuant to the
certification of the registered entity and notice of such certifi-
cation to its members (in a manner to be determined by the
Commission), on the date that is 10 business days after the
date on which the Commission receives the certification (or
such shorter period as determined by the Commission by rule
or regulation) unless the Commission notifies the registered
entity within such time that it is staying the certification be-
cause there exist novel or complex issues that require addi-
tional time to analyze, an inadequate explanation by the sub-
mitting registered entity, or a potential inconsistency with this
Act (including regulations under this Act).

(3) STAY OF CERTIFICATION FOR RULES.—

(A) A notification by the Commission pursuant to
paragraph (2) shall stay the certification of the new rule
or rule amendment for up to an additional 90 days from
the date of the notification.

(B) A rule or rule amendment subject to a stay pursu-
ant to subparagraph (A) shall become effective, pursuant
to the certification of the registered entity, at the expira-
tion of the period described in subparagraph (A) unless the
Commission—

(i) withdraws the stay prior to that time; or

(ii) notifies the registered entity during such pe-
riod that it objects to the proposed certification on the
grounds that it is inconsistent with this Act (including
regulations under this Act).

(C) The Commission shall provide a not less than 30-
day public comment period, within the 90-day period in
which the stay is in effect as described in subparagraph
(A), whenever the Commission reviews a rule or rule
amendment pursuant to a notification by the Commission
under this paragraph.

(4) PRIOR APPROVAL.—

(A) IN GENERAL.—A registered entity may request that
the Commission grant prior approval to any new contract
or other instrument, new rule, or rule amendment.

26 The amendments made to subsec. (c) by secs. 717(d) and 721(e)(7) of P.L. 111-203 (124 Stat.
1652, 1671) were eliminated when this subsection was amended in its entirety by sec. 745(b)
of P.L. 111-203 (124 Stat. 1747).
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(B) PRIOR APPROVAL REQUIRED.—Notwithstanding any
other provision of this section, a designated contract mar-
ket shall submit to the Commission for prior approval each
rule amendment that materially changes the terms and
conditions, as determined by the Commission, in any con-
tract of sale for future delivery of a commodity specifically
enumerated in section 1a(10) (or any option thereon) trad-
ed through its facilities if the rule amendment applies to
contracts and delivery months which have already been
listed for trading and have open interest.

(C) DEADLINE.—If prior approval is requested under
subparagraph (A), the Commission shall take final action
on the request not later than 90 days after submission of
the request, unless the person submitting the request
agrees to an extension of the time limitation established
under this subparagraph.

(5) APPROVAL.—

(A) RULES.—The Commission shall approve a new
rule, or rule amendment, of a registered entity unless the
Commission finds that the new rule, or rule amendment,
is inconsistent with this subtitle (including regulations).

(B) CONTRACTS AND INSTRUMENTS.—The Commission
shall approve a new contract or other instrument unless
the Commission finds that the new contract or other in-
strument would violate this Act (including regulations).

(C) SPECIAL RULE FOR REVIEW AND APPROVAL OF EVENT
CONTRACTS AND SWAPS CONTRACTS.—

(i) EVENT CONTRACTS.—In connection with the
listing of agreements, contracts, transactions, or swaps
in excluded commodities that are based upon the oc-
currence, extent of an occurrence, or contingency
(other than a change in the price, rate, value, or levels
of a commodity described in section 1a(2)(i)), by a des-
ignated contract market or swap execution facility, the
Commission may determine that such agreements,
contracts, or transactions are contrary to the public in-
teliest if the agreements, contracts, or transactions in-
volve—

(I) activity that is unlawful under any Federal
or State law;

(IT) terrorism;

(ITI) assassination;

(IV) war;

(V) gaming; or

(VI) other similar activity determined by the

Commission, by rule or regulation, to be contrary

to the public interest.

(ii) PROHIBITION.—No agreement, contract, or
transaction determined by the Commission to be con-
trary to the public interest under clause (i) may be
listed or made available for clearing or trading on or
through a registered entity.

(i11) SWAPS CONTRACTS.—
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(I) IN GENERAL.—In connection with the list-
ing of a swap for clearing by a derivatives clearing
organization, the Commission shall determine,
upon request or on its own motion, the initial eli-
gibility, or the continuing qualification, of a de-
rivatives clearing organization to clear such a
swap under those criteria, conditions, or rules that
the Commission, in its discretion, determines.

(IT) REQUIREMENTS.—Any such criteria, condi-
tions, or rules shall consider—

(aa) the financial integrity of the deriva-
tives clearing organization; and

(bb) any other factors which the Commis-
sion determines may be appropriate.

(iv) DEADLINE.—The Commission shall take final
action under clauses (i) and (ii) in not later than 90
days from the commencement of its review unless the
party seeking to offer the contract or swap agrees to
an extension of this time limitation.

(e) RESERVATION OF EMERGENCY AUTHORITY.—Nothing in this
section shall limit or in any way affect the emergency powers of the
Commission provided in section 8a(9).

(f) Consistent with this Act, each designated contract market
and registered derivatives transaction execution facility shall issue
such rules as are necessary to avoid duplicative or conflicting rules
applicable to any futures commission merchant registered with the
Commission pursuant to section 4f(a) of this Act (except paragraph
(2) thereof), that is also registered with the Securities and Ex-
change Commission pursuant to section 15(b) of the Securities Ex-
change Act of 1934 (except paragraph (11) thereof) with respect to
the application of—

(1) rules of such designated contract market or registered
derivatives transaction execution facility of the type specified
in section 4d(e) involving security futures products; and

(2) similar rules of national securities associations reg-
istered pursuant to section 15A(a) of the Securities Exchange
Act of 1934 and national securities exchanges registered pursu-
ant to section 6(g) of such Act involving security futures prod-
ucts.

SEC. 5e. [7 U.S.C. 7b] SUSPENSION OR REVOCATION OF DESIGNATION
AS REGISTERED ENTITY.

The failure of a registered entity to comply with any provision
of this Act, or any regulation or order of the Commission under this
Act, shall be cause for the suspension of the registered entity for
a period not to exceed 180 days, or revocation of designation as a
registered entity, in accordance with the procedures and subject to
the judicial review provided in section 6(b).

SEC. 5f. [7 U.S.C. 7b-1] DESIGNATION OF SECURITIES EXCHANGES AND
ASSOCIATIONS AS CONTRACT MARKETS.

(a) Any board of trade that is registered with the Securities
and Exchange Commission as a national securities exchange, is a
national securities association registered pursuant to section
15A(a) of the Securities Exchange Act of 1934, or is an alternative
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trading system shall be a designated contract market in security
futures products if—

(1) such national securities exchange, national securities
association, or alternative trading system lists or trades no
other contracts of sale for future delivery, except for security
futures products;

(2) such national securities exchange, national securities
association, or alternative trading system files written notice
with the Commission in such form as the Commission, by rule,
may prescribe containing such information as the Commission,
by rule, may prescribe as necessary or appropriate in the pub-
lic interest or for the protection of customers; and

(3) the registration of such national securities exchange,
national securities association, or alternative trading system is
not suspended pursuant to an order by the Securities and Ex-
change Commission.

Such designation shall be effective contemporaneously with the
submission of notice, in written or electronic form, to the Commis-
sion.

(b)(1) A national securities exchange, national securities asso-
ciation, or alternative trading system that is designated as a con-
tract market pursuant to section 5f27 shall be exempt from the fol-
lowing provisions of this Act and the rules thereunder:

(A) Subsections (c), (e), and (g) of section 4c.

(B) Section 4j.

(C) Section 5.

(D) Section 5c.

(E) Section 6a.

(F) Section 8(d).

(G) Section 9(f).

(H) Section 16.

(2) An alternative trading system that is a designated contract
market under this section shall be required to be a member of a
futures association registered under section 17 and shall be exempt
from any provision of this Act that would require such alternative
trading system to—

(A) set rules governing the conduct of subscribers other
than the conduct of such subscribers’ trading on such alter-
native trading system; or

(B) discipline subscribers other than by exclusion from
trading.

(3) To the extent that an alternative trading system is exempt
from any provision of this Act pursuant to paragraph (2) of this
subsection, the futures association registered under section 17 of
which the alternative trading system is a member shall set rules
governing the conduct of subscribers to the alternative trading sys-
tem and discipline the subscribers.

(4)(A) Except as provided in subparagraph (B), but notwith-
standing any other provision of this Act, the Commission, by rule,
regulation, or order, may conditionally or unconditionally exempt
any designated contract market in security futures subject to the
designation requirement of this section from any provision of this

27 S0 in original. Probably should be “this section”.
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Act or of any rule or regulation thereunder, to the extent such ex-
emption is necessary or appropriate in the public interest and is
consistent with the protection of investors.

(B) The Commission shall, by rule or regulation, determine the
procedures under which an exemptive order under this section is
granted and may, in its sole discretion, decline to entertain any ap-
plication for an order of exemption under this section.

(C) An alternative trading system shall not be deemed to be an
exchange for any purpose as a result of the designation of such al-
ternative trading system as a contract market under this section.

SEC. 5g. [7 U.S.C. 7b-2] PRIVACY.

(a) TREATMENT AS FINANCIAL INSTITUTIONS.—Notwithstanding
section 509(3)(B) of the Gramm-Leach-Bliley Act, any futures com-
mission merchant, commodity trading advisor, commodity pool op-
erator, or introducing broker that is subject to the jurisdiction of
the Commission under this Act with respect to any financial activ-
ity shall be treated as a financial institution for purposes of title
V of such Act with respect to such financial activity.

(b) TREATMENT OF CFTC As FEDERAL FUNCTIONAL REGU-
LATOR.—For purposes of title V of such Act, the Commission shall
be treated as a Federal functional regulator within the meaning of
section 509(2) of such Act and shall prescribe regulations under
such title within 6 months after the date of the enactment of this
section.

SEC. 5h. [7 U.S.C. 7b-3] SWAP EXECUTION FACILITIES.

(a) REGISTRATION.—

(1) IN GENERAL.—No person may operate a facility for the
trading or processing of swaps unless the facility is registered
as a swap execution facility or as a designated contract market
under this section.

(2) DUAL REGISTRATION.—Any person that is registered as
a swap execution facility under this section shall register with
the Commission regardless of whether the person also is reg-
istered with the Securities and Exchange Commission as a
swap execution facility.

(b) TRADING AND TRADE PROCESSING.—

(1) IN GENERAL.—Except as specified in paragraph (2), a
swap execution facility that is registered under subsection (a)
may—

(A) make available for trading any swap; and
(B) facilitate trade processing of any swap.

(2) AGRICULTURAL SWAPS.—A swap execution facility may
not list for trading or confirm the execution of any swap in an
agricultural commodity (as defined by the Commission) except
pursuant to a rule or regulation of the Commission allowing
the swap under such terms and conditions as the Commission
shall prescribe.

(¢) IDENTIFICATION OF FAciLiTy USED To TRADE SWAPS BY
CONTRACT MARKETS.—A board of trade that operates a contract
market shall, to the extent that the board of trade also operates a
swap execution facility and uses the same electronic trade execu-
tion system for listing and executing trades of swaps on or through
the contract market and the swap execution facility, identify
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whether the electronic trading of such swaps is taking place on or
through the contract market or the swap execution facility.
(d) RULE-WRITING.—

(1) The Securities and Exchange Commission and Com-
modity Futures Trading Commission may promulgate rules de-
fining the universe of swaps that can be executed on a swap
execution facility. These rules shall take into account the price
and nonprice requirements of the counterparties to a swap and
the goal of this section as set forth in subsection (e).

(2) For all swaps that are not required to be executed
through a swap execution facility as defined in paragraph (1),
such trades may be executed through any other available
means of interstate commerce.

(3) The Securities and Exchange Commission and Com-
modity Futures Trading Commission shall update these rules
as necessary to account for technological and other innovation.
(e) RULE OF CONSTRUCTION.—The goal of this section is to pro-

mote the trading of swaps on swap execution facilities and to pro-
mote pre-trade price transparency in the swaps market.
(f) CORE PRINCIPLES FOR SWAP EXECUTION FACILITIES.—

(1) COMPLIANCE WITH CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered, and maintain reg-
istration, as a swap execution facility, the swap execution
facility shall comply with—

1 (i) the core principles described in this subsection;
an

(i) any requirement that the Commission may im-
pose by rule or regulation pursuant to section 8a(5).
(B) REASONABLE DISCRETION OF SWAP EXECUTION FA-

CILITY.—Unless otherwise determined by the Commission

by rule or regulation, a swap execution facility described

in subparagraph (A) shall have reasonable discretion in es-
tablishing the manner in which the swap execution facility
complies with the core principles described in this sub-
section.
N 11(2) COMPLIANCE WITH RULES.—A swap execution facility
shall—

(A) establish and enforce compliance with any rule of
the swap execution facility, including—

(i) the terms and conditions of the swaps traded or
processed on or through the swap execution facility;
and

(ii) any limitation on access to the swap execution
facility;

(B) establish and enforce trading, trade processing,
and participation rules that will deter abuses and have the
capacity to detect, investigate, and enforce those rules, in-
cluding means—

(i) to provide market participants with impartial
access to the market; and

(i1) to capture information that may be used in es-
tablishing whether rule violations have occurred;

(C) establish rules governing the operation of the facil-
ity, including rules specifying trading procedures to be

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 5h COMMODITY EXCHANGE ACT 132

used in entering and executing orders traded or posted on

the facility, including block trades; and

(D) provide by its rules that when a swap dealer or
major swap participant enters into or facilitates a swap
that is subject to the mandatory clearing requirement of
section 2(h), the swap dealer or major swap participant
shall be responsible for compliance with the mandatory
trading requirement under section 2(h)(8).

(3) SWAPS NOT READILY SUSCEPTIBLE TO MANIPULATION.—
The swap execution facility shall permit trading only in swaps
that are not readily susceptible to manipulation.

(4) MONITORING OF TRADING AND TRADE PROCESSING.—The
swap execution facility shall—

(A) establish and enforce rules or terms and conditions
defining, or specifications detailing—

(i) trading procedures to be used in entering and
executing orders traded on or through the facilities of
the swap execution facility; and

(i1) procedures for trade processing of swaps on or
thlg)ugh the facilities of the swap execution facility;
an
(B) monitor trading in swaps to prevent manipulation,

price distortion, and disruptions of the delivery or cash set-
tlement process through surveillance, compliance, and dis-
ciplinary practices and procedures, including methods for
conducting real-time monitoring of trading and comprehen-
sive and accurate trade reconstructions.

(5) ABILITY TO OBTAIN INFORMATION.—The swap execution
facility shall—

(A) establish and enforce rules that will allow the fa-
cility to obtain any necessary information to perform any
of the functions described in this section;

(B) provide the information to the Commission on re-
quest; and

(C) have the capacity to carry out such international
information-sharing agreements as the Commission may
require.

(6) POSITION LIMITS OR ACCOUNTABILITY.—

(A) IN GENERAL.—To reduce the potential threat of
market manipulation or congestion, especially during trad-
ing in the delivery month, a swap execution facility that
is a trading facility shall adopt for each of the contracts of
the facility, as is necessary and appropriate, position limi-
tations or position accountability for speculators.

(B) PosiTioN LIMITS.—For any contract that is subject
to a position limitation established by the Commission
pursuant to section 4a(a), the swap execution facility
shall—

(i) set its position limitation at a level no higher
than the Commission limitation; and

(il) monitor positions established on or through
the swap execution facility for compliance with the
limit set by the Commission and the limit, if any, set
by the swap execution facility.
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(7) FINANCIAL INTEGRITY OF TRANSACTIONS.—The swap
execution facility shall establish and enforce rules and proce-
dures for ensuring the financial integrity of swaps entered on
or through the facilities of the swap execution facility, includ-
ing the clearance and settlement of the swaps pursuant to sec-
tion 2(h)(1).

(8) EMERGENCY AUTHORITY.—The swap execution facility
shall adopt rules to provide for the exercise of emergency au-
thority, in consultation or cooperation with the Commission, as
is necessary and appropriate, including the authority to lig-
uidate or transfer open positions in any swap or to suspend or
curtail trading in a swap.

(9) TIMELY PUBLICATION OF TRADING INFORMATION.—

(A) IN GENERAL.—The swap execution facility shall
make public timely information on price, trading volume,
and other trading data on swaps to the extent prescribed
by the Commission.

(B) CAPACITY OF SWAP EXECUTION FACILITY.—The
swap execution facility shall be required to have the capac-
ity to electronically capture and transmit trade informa-
tion with respect to transactions executed on the facility.
(10) RECORDKEEPING AND REPORTING.—

(A) IN GENERAL.—A swap execution facility shall—

(1) maintain records of all activities relating to the
business of the facility, including a complete audit
trail, in a form and manner acceptable to the Commis-
sion for a period of 5 years;

(i1) report to the Commission, in a form and man-
ner acceptable to the Commission, such information as
the Commission determines to be necessary or appro-
priate for the Commission to perform the duties of the
Commission under this Act; and

(iii) shall keep any such records relating to swaps
defined in section 1a(47)(A)(v) open to inspection and
examination by the Securities and Exchange Commis-
sion.”

(B) REQUIREMENTS.—The Commission shall adopt data
collection and reporting requirements for swap execution
facilities that are comparable to corresponding require-
ments for derivatives clearing organizations and swap data
repositories.

(11) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this Act, the swap execu-
tion facility shall not—

(A) adopt any rules or taking any actions that result
in any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on
trading or clearing.

(12) CONFLICTS OF INTEREST.—The swap execution facility
shall—

(A) establish and enforce rules to minimize conflicts of
interest in its decision-making process; and

(B) establish a process for resolving the conflicts of in-
terest.
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(13) FINANCIAL RESOURCES.—

(A) IN GENERAL.—The swap execution facility shall
have adequate financial, operational, and managerial re-
sources to discharge each responsibility of the swap execu-
tion facility.

(B) DETERMINATION OF RESOURCE ADEQUACY.—The fi-
nancial resources of a swap execution facility shall be con-
sidered to be adequate if the value of the financial re-
sources exceeds the total amount that would enable the
swap execution facility to cover the operating costs of the
swap execution facility for a 1-year period, as calculated on
a rolling basis.

(14) SYSTEM SAFEGUARDS.—The swap execution facility
shall—

(A) establish and maintain a program of risk analysis
and oversight to identify and minimize sources of oper-
ational risk, through the development of appropriate con-
trols and procedures, and automated systems, that—

(1) are reliable and secure; and

(i) have adequate scalable capacity;

(B) establish and maintain emergency procedures,
backup facilities, and a plan for disaster recovery that
allow for—

(i) the timely recovery and resumption of oper-
ations; and

(ii) the fulfillment of the responsibilities and obli-
gations of the swap execution facility; and
(C) periodically conduct tests to verify that the backup

resources of the swap execution facility are sufficient to en-
sure continued—

(1) order processing and trade matching;

(ii) price reporting;

(iii) market surveillance and

(iv) maintenance of a comprehensive and accurate
audit trail.

(15) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(A) IN GENERAL.—Each swap execution facility shall
designate an individual to serve as a chief compliance offi-
cer.

(B) DuTieEs.—The chief compliance officer shall—

(1) report directly to the board or to the senior offi-
cer of the facility;

(i1) review compliance with the core principles in
this subsection;

(iii) in consultation with the board of the facility,
a body performing a function similar to that of a
board, or the senior officer of the facility, resolve any
conflicts of interest that may arise;

(iv) be responsible for establishing and admin-
istering the policies and procedures required to be es-
tablished pursuant to this section;

(v) ensure compliance with this Act and the rules
and regulations issued under this Act, including rules
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prescribed by the Commission pursuant to this sec-

tion; and

(vi) establish procedures for the remediation of
noncompliance issues found during compliance office
reviews, look backs, internal or external audit find-
ings, self-reported errors, or through validated com-
plaints.

(C) REQUIREMENTS FOR PROCEDURES.—In establishing
procedures under subparagraph (B)(vi), the chief compli-
ance officer shall design the procedures to establish the
handling, management response, remediation, retesting,
and closing of noncompliance issues.

(D) ANNUAL REPORTS.—

(1) IN GENERAL.—In accordance with rules pre-
scribed by the Commission, the chief compliance offi-
cer shall annually prepare and sign a report that con-
tains a description of—

(I) the compliance of the swap execution facil-
ity with this Act; and

(IT) the policies and procedures, including the
code of ethics and conflict of interest policies, of
the swap execution facility.

(i1)) REQUIREMENTS.—The chief compliance officer
shall—

(I) submit each report described in clause (i)
with the appropriate financial report of the swap
execution facility that is required to be submitted
to the Commission pursuant to this section; and

(II) include in the report a certification that,
under penalty of law, the report is accurate and
complete.

(g) EXEMPTIONS.—The Commission may exempt, conditionally
or unconditionally, a swap execution facility from registration
under this section if the Commission finds that the facility is sub-
ject to comparable, comprehensive supervision and regulation on a
consolidated basis by the Securities and Exchange Commission, a
prudential regulator, or the appropriate governmental authorities
in the home country of the facility.

(h) RULES.—The Commission shall prescribe rules governing
the regulation of alternative swap execution facilities under this
section.

[APPLICATION FOR DESIGNATION AS CONTRACT MARKET
OR DERIVATIVES TRANSACTION EXECUTION FACILITY]

Sec. 6. [7 U.S.C. 8] 28 (a) Any person desiring to be designated
or registered as a contract market or derivatives transaction execu-
tion facility shall make application to the Commission for the des-
ignation or registration and accompany the same with a showing
that it complies with the conditions set forth in this Act, and with
a sufficient assurance that it will continue to comply with the the 2°

28 Subsections (a) and (b) of section 6 are classified to 7 U.S.C. 8.
29 S0 in original. Probably should strike second “the”.
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requirements of this Act. The Commission shall approve or deny an
application for designation or registration as a contract market or
derivatives transaction execution facility within 180 days of the fil-
ing of the application. If the Commission notifies the person that
its application is materially incomplete and specifies the defi-
ciencies in the application, the running of the 180-day period shall
be stayed from the time of such notification until the application
is resubmitted in completed form: Provided, That the Commission
shall have not less than sixty days to approve or deny the applica-
tion from the time the application is resubmitted in completed
form. If the Commission denies an application, it shall specify the
grounds for the denial. In the event of a refusal to designate or reg-
ister as a contract market or derivatives transaction execution fa-
cility any person that has made application therefor, the person
shall be afforded an opportunity for a hearing on the record before
the Commission, with the right to appeal an adverse decision after
such hearing to the court of appeals as provided for in other cases
in subsection (b) of this section.

(b) The Commission is authorized to suspend for a period not
to exceed 6 months or to revoke the designation or registration of
any contract market or derivatives transaction execution facility on
a showing that the contract market or derivatives transaction exe-
cution facility is not enforcing or has not enforced its rules of gov-
ernment, made a condition of its designation or registration as set
forth in sections 5 through 5b or section 5f, or that the contract
market or derivatives transaction execution facility or electronic
trading facility, or any director, officer, agent, or employee thereof,
otherwise is violating or has violated any of the provisions of this
Act or any of the rules, regulations, or orders of the Commission
thereunder. Such suspension or revocation shall only be made after
a notice to the officers of the contract market or derivatives trans-
action execution facility or electronic trading facility affected and
upon a hearing on the record: Provided, That such suspension or
revocation shall be final and conclusive, unless within fifteen days
after such suspension or revocation by the Commission such person
appeals to the court of appeals for the circuit in which it has its
principal place of business, by filing with the clerk of such court
a written petition praying that the order of the Commission be set
aside or modified in the manner stated in the petition, together
with a bond in such sum as the court may determine, conditioned
that such person will pay the costs of the proceedings if the court
so directs. The clerk of the court in which such a petition is filed
shall immediately cause a copy thereof to be delivered to the Com-
mission and file in the court the record in such proceedings, as pro-
vided in section 2112 of title 28, United States Code. The testimony
and evidence taken or submitted before the Commission, duly filed
as aforesaid as a part of the record, shall be considered by the
court of appeals as the evidence in the case. Such a court may af-
firm or set aside the order of the Commission or may direct it to
modify its order. No such order of the Commission shall be modi-
fied or set aside by the court of appeals unless it is shown by the
person that the order is unsupported by the weight of the evidence
or was issued without due notice and a reasonable opportunity hav-
ing been afforded to such person for a hearing, or infringes the
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Constitution of the United States, or is beyond the jurisdiction of
the Commission.

(¢) [7 U.S.C. 91 PROHIBITION REGARDING MANIPULATION AND
FALSE INFORMATION.—

(1) PROHIBITION AGAINST MANIPULATION.—It shall be un-
lawful for any person, directly or indirectly, to use or employ,
or attempt to use or employ, in connection with any swap, or
a contract of sale of any commodity in interstate commerce, or
for future delivery on or subject to the rules of any registered
entity, any manipulative or deceptive device or contrivance, in
contravention of such rules and regulations as the Commission
shall promulgate by not later than 1 year after the date of en-
actment of the Dodd-Frank Wall Street Reform and Consumer
Protection Act, provided no rule or regulation promulgated by
the Commission shall require any person to disclose to another
person nonpublic information that may be material to the mar-
ket price, rate, or level of the commodity transaction, except as
necessary to make any statement made to the other person in
or in connection with the transaction not misleading in any
material respect.

(A) SPECIAL PROVISION FOR MANIPULATION BY FALSE
REPORTING.—Unlawful manipulation for purposes of this
paragraph shall include, but not be limited to, delivering,
or causing to be delivered for transmission through the
mails or interstate commerce, by any means of commu-
nication whatsoever, a false or misleading or inaccurate re-
port concerning crop or market information or conditions
that affect or tend to affect the price of any commodity in
interstate commerce, knowing, or acting in reckless dis-
regard of the fact that such report is false, misleading or
inaccurate.

(B) EFFECT ON OTHER LAW.—Nothing in this para-
graph shall affect, or be construed to affect, the applica-
bility of section 9(a)(2).

(C) GOOD FAITH MISTAKES.—Mistakenly transmitting,
in good faith, false or misleading or inaccurate information
to a price reporting service would not be sufficient to vio-
late subsection (¢)(1)(A).

(2) PROHIBITION REGARDING FALSE INFORMATION.—It shall
be unlawful for any person to make any false or misleading
statement of a material fact to the Commission, including in
any registration application or any report filed with the Com-
mission under this Act, or any other information relating to a
swap, or a contract of sale of a commodity, in interstate com-
merce, or for future delivery on or subject to the rules of any
registered entity, or to omit to state in any such statement any
material fact that is necessary to make any statement of a ma-
terial fact made not misleading in any material respect, if the
person knew, or reasonably should have known, the statement
to be false or misleading.

(3) OTHER MANIPULATION.—In addition to the prohibition
in paragraph (1), it shall be unlawful for any person, directly
or indirectly, to manipulate or attempt to manipulate the price
of any swap, or of any commodity in interstate commerce, or
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for future delivery on or subject to the rules of any registered
entity.

(4) ENFORCEMENT.—

(A) AUTHORITY OF COMMISSION.—If the Commission
has reason to believe that any person (other than a reg-
istered entity) is violating or has violated this subsection,
or any other provision of this Act (including any rule, regu-
lation, or order of the Commission promulgated in accord-
ance with this subsection or any other provision of this
Act), the Commission may serve upon the person a com-
plaint.

(B) CONTENTS OF COMPLAINT.—A complaint under sub-
paragraph (A) shall—

(i) contain a description of the charges against the
person that is the subject of the complaint; and

(i1) have attached or contain a notice of hearing
that specifies the date and location of the hearing re-
garding the complaint.

(C) HEARING.—A hearing described in subparagraph
(B)(ii)—

(1) shall be held not later than 3 days after service

of the complaint described in subparagraph (A);

(i1) shall require the person to show cause regard-
ing why—
(I) an order should not be made—
(aa) to prohibit the person from trading
on, or subject to the rules of, any registered
entity; and
(bb) to direct all registered entities to
refuse all privileges to the person until fur-
ther notice of the Commission; and
(IT) the registration of the person, if registered
with the Commission in any capacity, should not
be suspended or revoked; and
(iii) may be held before—

(I) the Commission; or

(IT) an administrative law judge designated by
the Commission, under which the administrative
law judge shall ensure that all evidence is re-
corded in written form and submitted to the Com-
mission.

(5) SUBPOENA.—For the purpose of securing effective en-
forcement of the provisions of this Act, for the purpose of any
investigation or proceeding under this Act, and for the purpose
of any action taken under section 12(f), any member of the
Commission or any Administrative Law Judge or other officer
designated by the Commission (except as provided in para-
graph (7)) may administer oaths and affirmations, subpoena
witnesses, compel their attendance, take evidence, and require
the production of any books, papers, correspondence, memo-
randa, or other records that the Commission deems relevant or
material to the inquiry.

(6) WITNESSES.—The attendance of witnesses and the pro-
duction of any such records may be required from any place in
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the United States, any State, or any foreign country or juris-
diction at any designated place of hearing.

(7) SERVICE.—A subpoena issued under this section may be
served upon any person who is not to be found within the terri-
torial jurisdiction of any court of the United States in such
manner as the Federal Rules of Civil Procedure prescribe for
service of process in a foreign country, except that a subpoena
to be served on a person who is not to be found within the ter-
ritorial jurisdiction of any court of the United States may be
issued only on the prior approval of the Commission.

(8) REFUSAL TO OBEY.—In case of contumacy by, or refusal
to obey a subpoena issued to, any person, the Commission may
invoke the aid of any court of the United States within the ju-
risdiction in which the investigation or proceeding is con-
ducted, or where such person resides or transacts business, in
requiring the attendance and testimony of witnesses and the
production of books, papers, correspondence, memoranda, and
other records. Such court may issue an order requiring such
person to appear before the Commission or member or Admin-
istrative Law Judge or other officer designated by the Commis-
sion, there to produce records, if so ordered, or to give testi-
mony touching the matter under investigation or in question.

(9) FAILURE TO OBEY.—Any failure to obey such order of
the court may be punished by the court as a contempt thereof.
All process in any such case may be served in the judicial dis-
trict wherein such person is an inhabitant or transacts busi-
ness or wherever such person may be found.

(10) EVIDENCE.—On the receipt of evidence under para-
graph (4)(C)(iii), the Commission may—

(A) prohibit the person that is the subject of the hear-
ing from trading on, or subject to the rules of, any reg-
istered entity and require all registered entities to refuse
the person all privileges on the registered entities for such
period as the Commission may require in the order;

(B) if the person is registered with the Commission in
any capacity, suspend, for a period not to exceed 180 days,
or revoke, the registration of the person;

(C) assess such person—

(i) a civil penalty of not more than an amount
equal to the greater of—
(I) $140,000; or
(IT) triple the monetary gain to such person
for each such violation; or
(i) in any case of manipulation or attempted ma-
nipulation in violation of this subsection or section
9(a)(2), a civil penalty of not more than an amount
equal to the greater of—
(I) $1,000,000; or
(IT) triple the monetary gain to the person for
each such violation; and

(D) require restitution to customers of damages proxi-
mately caused by violations of the person.

(11) ORDERS.—
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(A) NOTICE.—The Commission shall provide to a per-
son described in paragraph (10) and the appropriate gov-
erning board of the registered entity notice of the order de-
scribed in paragraph (10) by—

(1) registered mail;

(1) certified mail; or

(iii) personal delivery.

(B) REVIEW.—

(1) IN GENERAL.—A person described in paragraph
(10) may obtain a review of the order or such other eq-
uitable relief as determined to be appropriate by a
court described in clause (ii).

(i) PETITION.—To obtain a review or other relief
under clause (i), a person may, not later than 15 days
after notice is given to the person under clause (i), file
a written petition to set aside the order with the
United States Court of Appeals—

(I) for the circuit in which the petitioner car-
ries out the business of the petitioner; or

(IT) in the case of an order denying registra-
tion, the circuit in which the principal place of
business of the petitioner is located, as listed on
the application for registration of the petitioner.

(C) PROCEDURE.—

(i) DUTY OF CLERK OF APPROPRIATE COURT.—The
clerk of the appropriate court under subparagraph
(B)(ii) shall transmit to the Commission a copy of a pe-
tition filed under subparagraph (B)(ii).

(ii) DuTY OF COMMISSION.—In accordance with
section 2112 of title 28, United States Code, the Com-
mission shall file in the appropriate court described in
subparagraph (B)(ii) the record theretofore made.

(iii) JURISDICTION OF APPROPRIATE COURT.—Upon
the filing of a petition under subparagraph (B)(ii), the
appropriate court described in subparagraph (B)(ii)
may affirm, set aside, or modify the order of the Com-
mission.

[CEASE AND DESIST ORDERS; FINES]

(d) [7 U.S.C. 13b] If any person (other than a registered enti-
ty), is violating or has violated subsection (¢) or any other provi-
sions of this Act or of the rules, regulations, or orders of the Com-
mission thereunder, the Commission may, upon notice and hearing,
and subject to appeal as in other cases provided for in subsection
(c), make and enter an order directing that such person shall cease
and desist therefrom and, if such person thereafter and after the
lapse of the period allowed for appeal of such order or after the af-
firmance of such order, shall knowingly fail or refuse to obey or
comply with such order, such person, upon conviction thereof, shall
be fined not more than the higher of $140,000 or triple the mone-
tary gain to such person, or imprisoned for not more than 1 year,
or both, except that if such knowing failure or refusal to obey or
comply with such order involves any offense within subsection (a)
or (b) of section 9, such person, upon conviction thereof, shall be
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subject to the penalties of said subsection (a) or (b): Provided, That
any such cease and desist order under this subsection against any
respondent in any case of manipulation shall be issued only in con-
junction with an order issued against such respondent under sub-
section (c).

[ASSESSMENT OF MONEY PENALTIES]

(e) [7 U.S.C. 9a] (1) In determining the amount of the money
penalty assessed under subsection (¢), the Commission shall con-
1sider the appropriateness of such penalty to the gravity of the vio-
ation.

(2) Unless the person against whom a money penalty is as-
sessed under subsection (c¢) shows to the satisfaction of the Com-
mission within fifteen days from the expiration of the period al-
lowed for payment of such penalty that either an appeal as author-
ized by subsection (c) has been taken or payment of the full amount
of the penalty then due has been made, at the end of such fifteen-
day period and until such person shows to the satisfaction of the
Commission that payment of such amount with interest thereon to
date of payment has been made—

(A) such person shall be prohibited automatically from the
privileges of all registered entities; and

(B) if such person is registered with the Commission, such
registration shall be suspended automatically.

(8) If a person against whom a money penalty is assessed
under subsection (¢) takes an appeal and if the Commission pre-
vails or the appeal is dismissed, unless such person shows to the
satisfaction of the Commission that payment of the full amount of
the penalty then due has been made by the end of thirty days from
the date of entry of judgment on the appeal—

(A) such person shall be prohibited automatically from the
privileges of all registered entities; and

(B) if such person is registered with the Commission, such
registration shall be suspended automatically.

If the person against whom the money penalty is assessed fails to
pay such penalty after the lapse of the period allowed for appeal
or after the affirmance of such penalty, the Commission may refer
the matter to the Attorney General who shall recover such penalty
by action in the appropriate United States district court.

(4) Any designated clearing organization that knowingly or
recklessly evades or participates in or facilitates an evasion of
the requirements of section 2(h) shall be liable for a civil
money penalty in twice the amount otherwise available for a
violation of section 2(h).

(5) Any swap dealer or major swap participant that know-
ingly or recklessly evades or participates in or facilitates an
evasion of the requirements of section 2(h) shall be liable for
a civil money penalty in twice the amount otherwise available
for a violation of section 2(h).

[TELEMARKETING RULES]

® [7 U.S.C. 9b] (1) Except as provided in paragraph (2), not
later than six months after the effective date of rules promulgated
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by the Federal Trade Commission under section 3(a) of the Tele-
marketing and Consumer Fraud and Abuse Prevention Act, the
Commission shall promulgate, or require each registered futures
association to promulgate, rules substantially similar to such rules
to prohibit deceptive and other abusive telemarketing acts or prac-
tices by any person registered or exempt from registration under
this Act in connection with such person’s business as a futures
commission merchant, introducing broker, commodity trading advi-
sor, commodity pool operator, leverage transaction merchant, floor
broker, or floor trader, or a person associated with any such per-
son.

(2) The Commission is not required to promulgate rules under
paragraph (1) if it determines that—

(A) rules adopted by the Commission under this Act pro-
vide protection from deceptive and abusive telemarketing by
persons described under paragraph (1) substantially similar to
that provided by rules promulgated by the Federal Trade Com-
mission under section 3(a) of the Telemarketing and Consumer
Fraud and Abuse Prevention Act; or

(B) such a rule promulgated by the Commission is not nec-
essary or appropriate in the public interest, or for the pro-
tection of customers in the futures and options markets, or
would be inconsistent with the maintenance of fair and orderly
markets.

If the Commission determines that an exception described in sub-
paragraph (A) or (B) applies, the Commission shall publish in the
Federal Register its determination with the reasons for it.

[NOTIFICATION OF INVESTIGATIONS AND ENFORCEMENT ACTIONS]

(g) [7 U.S.C. 9c] The Commission shall provide the Securities
and Exchange Commission with notice of the commencement of any
proceeding and a copy of any order entered by the Commission pur-
suant to subsections (c) and (d) of this section against any futures
commission merchant or introducing broker registered pursuant to
section 4f(a)(2), any floor broker or floor trader exempt from reg-
istration pursuant to section 4f(a)(3), any associated person exempt
from registration pursuant to section 4k(6), or any board of trade
designated as a contract market pursuant to section 5f.

[COOPERATIVE ASSOCIATIONS AND CORPORATIONS,
EXCLUSION FROM BOARD OF TRADE]

SEc. 6a. [7 U.S.C. 10a] (a) No board of trade which has been
designated or registered as a contract market or a derivatives
transaction execution facility 30 exclude from membership in, and
all privileges on, such board of trade, any association or corporation
engaged in cash commodity business having adequate financial re-
sponsibility which is organized under the cooperative laws of any
State, or which has been recognized as a cooperative association of
producers by the United States Government or by any agency
thereof, if such association or corporation complies and agrees to
comply with such terms and conditions as are or may be imposed

30 S0 in original. Probably should insert “shall”.
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lawfully upon other members of such board, and as are or may be
imposed lawfully upon a cooperative association of producers en-
gaged in cash commodity business, unless such board of trade is
authorized by the Commission to exclude such association or cor-
poration from membership and privileges after hearing held upon
at least three days’ notice subsequent to the filing of complaint by
the board of trade: Provided, however, That if any such association
or corporation shall fail to meet its obligations with any established
clearing house or clearing agency of any contract market, such as-
sociation or corporation shall be ipso facto debarred from further
trading on such contract market, except such trading as may be
necessary to close open trades and to discharge existing contracts
in accordance with the rules of such contract market applicable in
such cases. Such Commission may prescribe that such association
or corporation shall have and retain membership and privileges,
with or without imposing conditions, or it may permit such board
of trade immediately to bar such association or corporation from
membership and privileges. Any order of said Commission entered
hereunder shall be reviewable by the court of appeals for the cir-
cuit in which such association or corporation, or such board of
trade, has its principal place of business, on written petition either
of such association or corporation, or of such board of trade, under
the procedure provided in section 6(b) of this Act, but such order
shall not be stayed by the court pending review.

(b) No rule of any board of trade designated or registered as
a contract market or a derivatives transaction execution facility
shall forbid or be construed to forbid the payment of compensation
on a commodity-unit basis, or otherwise, by any federated coopera-
tive association to its regional member-associations for services
rendered or to be rendered in connection with any organization
work, educational activity, or procurement of patronage, provided
no part of any such compensation is returned to patrons (whether
members or nonmembers) of such cooperative association, or of its
regional or local member-associations, otherwise than as a dividend
on capital stock or as a patronage dividend out of the net earnings
or surplus of such federated cooperative association.

[INONENFORCEMENT OF RULES OF GOVERNMENT OR
OTHER VIOLATIONS]

SEcC. 6b. [7 U.S.C. 13a] If any registered entity is not enforc-
ing or has not enforced its rules of government made a condition
of its designation or registration as set forth in sections 5 through
5¢, or if any registered entity, or any director, officer, agent, or em-
ployee of any registered entity otherwise is violating or has violated
any of the provisions of this Act or any of the rules, regulations,
or orders of the Commission thereunder, the Commission may,
upon notice and hearing on the record and subject to appeal as in
other cases provided for in section 6(b) of this Act, make and enter
an order directing that such registered entity, director, officer,
agent, or employee shall cease and desist from such violation, and
assess a civil penalty of not more than $500,000 for each such vio-
lation, or, in any case of manipulation or attempted manipulation
in violation of section 6(c), 6(d), or 9(a)(2), a civil penalty of not
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more than $1,000,000 for each such violation. If such registered en-
tity, director, officer, agent, or employee, after the entry of such a
cease and desist order and the lapse of the period allowed for ap-
peal of such order or after the affirmance of such order, shall fail
or refuse to obey or comply with such order, such registered entity,
director, officer, agent, or employee shall be guilty of a mis-
demeanor and, upon conviction thereof, shall be fined not more
than $500,000 or imprisoned for not less than six months nor more
than one year, or both, except that if the failure or refusal to obey
or comply with the order involved any offense under section 9(a)(2),
the registered entity, director, officer, agent, or employee shall be
guilty of a felony and, on conviction, shall be subject to penalties
under section 9(a)(2). Each day during which such failure or refusal
to obey such cease and desist order continues shall be deemed a
separate offense. If the offending registered entity or other person
upon whom such penalty is imposed, after the lapse of the period
allowed for appeal or after the affirmance of such penalty, shall fail
to pay such penalty, the Commission shall refer the matter to the
Attorney General who shall recover such penalty by action in the
appropriate United States district court. In determining the
amount of the money penalty assessed under this section, the Com-
mission shall consider the gravity of the offense, and in the case
of a registered entity shall further consider whether the amount of
the penalty will materially impair the ability of the registered enti-
ty to carry on its operations and duties.

[ACTION TO ENJOIN OR RESTRAIN VIOLATIONSI

SEC. 6¢. [7 U.S.C. 13a-1] (a) Whenever it shall appear to the
Commission that any registered entity or other person has en-
gaged, is engaging, or is about to engage in any act or practice con-
stituting a violation of any provision of this Act or any rule, regula-
tion, or order thereunder, or is restraining trading in any com-
modity for future delivery or any swap, the Commission may bring
an action in the proper district court of the United States or the
proper United States court of any territory or other place subject
to the jurisdiction of the United States, to enjoin such act or prac-
tice, or to enforce compliance with this Act, or any rule, regulation
or order thereunder, and said courts shall have jurisdiction to en-
tertain such actions: Provided, That no restraining order (other
than a restraining order which prohibits any person from destroy-
ing, altering or disposing of, or refusing to permit authorized rep-
resentatives of the Commission to inspect, when and as requested,
any books and records or other documents or which prohibits any
person from withdrawing, transferring, removing, dissipating, or
disposing of any funds, assets, or other property, and other than an
order appointing a temporary receiver to administer such restrain-
ing order and to perform such other duties as the court may con-
sider appropriate) or injunction for violation of the provisions of
this Act shall be issued ex parte by said court.

(b) Upon a proper showing, a permanent or temporary injunc-
tion or restraining order shall be granted without bond.

(¢) Upon application of the Commission, the district courts of
the United States and the United States courts of any territory or
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other place subject to the jurisdiction of the United States shall
also have jurisdiction to issue writs of mandamus, or orders afford-
ing like relief, commanding any person to comply with the provi-
sions of this Act or any rule, regulation, or order of the Commission
thereunder, including the requirement that such person take action
as is necessary to remove the danger of violation of this Act or any
such rule, regulation, or order: Provided, That no such writ of man-
damus, or order affording like relief, shall be issued ex parte.

(d) CviL. PENALTIES.—

(1) IN GENERAL.—In any action brought under this section,
the Commission may seek and the court shall have jurisdiction
to impose, on a proper showing, on any person found in the ac-
tion to have committed any violation—

(A) a civil penalty in the amount of not more than the
greater of $100,000 or triple the monetary gain to the per-
son for each violation; or

(B) in any case of manipulation or attempted manipu-
lation in violation of section 6(c), 6(d), or 9(a)2), a civil

enalty in the amount of not more than the greater of

51,000,000 or triple the monetary gain to the person for

each violation.

(2) If a person on whom such a penalty is imposed fails to pay
the penalty within the time prescribed in the court’s order, the
Commission may refer the matter to the Attorney General who
shall recover the penalty by action in the appropriate United States
district court.

(3) EQUITABLE REMEDIES.—In any action brought under
this section, the Commission may seek, and the court may im-
pose, on a proper showing, on any person found in the action
to have committed any violation, equitable remedies includ-
ing—

(A) restitution to persons who have sustained losses
proximately caused by such violation (in the amount of
such losses); and

(B) disgorgement of gains received in connection with
such violation.

(e) Any action under this section may be brought in the district
wherein the defendant is found or is an inhabitant or transacts
business or in the district where the act or practice occurred, is oc-
curring, or is about to occur, and process in such cases may be
served in any district in which the defendant is an inhabitant or
wherever the defendant may be found.

(f) In lieu of bringing actions itself pursuant to this section, the
Commission may request the Attorney General to bring the action.

(g) Where the Commission elects to bring the action, it shall
inform the Attorney General of such suit and advise him of subse-
quent developments.

(h) The Commission shall provide the Securities and Exchange
Commission with notice of the commencement of any proceeding
and a copy of any order entered by the Commission against any fu-
tures commission merchant or introducing broker registered pursu-
ant to section 4f(a)(2), any floor broker or floor trader exempt from
registration pursuant to section 4f(a)(3), any associated person ex-
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empt from registration pursuant to section 4k(6), or any board of
trade designated as a contract market pursuant to section 5f.

[JURISDICTION OF STATES]

SEC. 6d. [7 U.S.C. 13a—2] (1) Whenever it shall appear to the
attorney general of any State, the administrator of the securities
laws of any State, or such other official as a State may designate,
that the interests of the residents of that State have been, are
being, or may be threatened or adversely affected because any per-
son (other than a contract market, derivatives transaction execu-
tion facility, clearinghouse, floor broker, or floor trader) has en-
gaged in, is engaging or is about to engage in, any act or practice
constituting a violation of any provision of this Act or any rule, reg-
ulation, or order of the Commission thereunder, the State may
bring a suit in equity or an action at law on behalf of its residents
to enjoin such act or practice, to enforce compliance with this Act,
or any rule, regulation, or order of the Commission thereunder, to
obtain damages on behalf of their residents, or to obtain such fur-
ther and other relief as the court may deem appropriate.

(2) The district courts of the United States, the United States
courts of any territory, and the District Court of the United States
for the District of Columbia, shall have jurisdiction of all suits in
equity and actions at law brought under this section to enforce any
liability or duty created by this Act or any rule, regulation, or order
of the Commission thereunder, or to obtain damages or other relief
with respect thereto. Upon proper application, such courts shall
also have jurisdiction to issue writs of mandamus, or orders afford-
ing like relief, commanding the defendant to comply with the provi-
sions of this Act, or any rule, regulation, or order of the Commis-
sion thereunder, including the requirement that the defendant take
such action as is necessary to remove the danger of violation of this
Act or of any such rule, regulation, or order. Upon a proper show-
ing, a permanent or temporary injunction or restraining order shall
be granted without bond.

(3) Immediately upon instituting any such suit or action, the
State shall serve written notice thereof upon the Commission and
provide the Commission with a copy of its complaint, and the Com-
mission shall have the right to (A) intervene in the suit or action
and, upon doing so, shall be heard on all matters arising therein,
and (B) file petitions for appeal.

(4) Any suit or action brought under this section in a district
court of the United States may be brought in the district wherein
the defendant is found or is an inhabitant or transacts business or
wherein the act or practice occurred, is occurring, or is about to
occur, and process in such cases may be served in any district in
which the defendant is an inhabitant or wherever the defendant
may be found.

(5) For purposes of bringing any suit or action under this sec-
tion, nothing in this Act shall prevent the attorney general, the ad-
ministrator of the State securities laws, or other duly authorized
State officials from exercising the powers conferred on them by the
laws of such State to conduct investigations or to administer oaths
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or affirmations or to compel the attendance of witnesses or the pro-
duction of documentary and other evidence.

(6) For purposes of this section “State” means any State of the
United States, the District of Columbia, the Commonwealth of
Puerto Rico, or any territory or possession of the United States.

(7) Nothing contained in this section shall prohibit an author-
ized State official from proceeding in State court on the basis of an
alleged violation of any general civil or criminal antifraud statute
of such State.

(8)(A) Nothing in this Act shall prohibit an authorized State of-
ficial from proceeding in a State court against any person reg-
istered under this Act (other than a floor broker, floor trader, or
registered futures association) for an alleged violation of any anti-
fraud provision of this Act or any antifraud rule, regulation, or
order issued pursuant to the Act.

(B) The State shall give the Commission prior written notice
of its intent to proceed before instituting a proceeding in State
court as described in this subsection and shall furnish the Commis-
sion with a copy of its complaint immediately upon instituting any
such proceeding. The Commission shall have the right to (i) inter-
vene in the proceeding and, upon doing so, shall be heard on all
matters arising therein, and (ii) file a petition for appeal. The Com-
mission or the defendant may remove such proceeding to the dis-
trict court of the United States for the proper district by following
the procedure for removal otherwise provided by law, except that
the petition for removal shall be filed within sixty days after serv-
ice of the summons and complaint upon the defendant. The Com-
mission shall have the right to appear as amicus curiae in any such
proceeding.

[VACATION OF REQUEST OF DESIGNATION AS REGISTERED
ENTITY]

SEc. 7. [7 U.S.C. 111 Any person that has been designated or
registered a registered entity in the manner herein provided may
have such designation or registration vacated and set aside by giv-
ing notice in writing to the Commission requesting that its des-
ignation or registration as a registered entity be vacated, which no-
tice shall be served at least ninety days prior to the date named
therein as the date when the vacation of designation or registration
shall take effect. Upon receipt of such notice the Commission shall
forthwith order the vacation of the designation or registration of
the registered entity, effective upon the day named in the notice,
and shall forthwith send a copy of the notice and its order to all
other registered entities. From and after the date upon which the
vacation became effective the said person can thereafter be des-
ignated or registered again a registered entity by making applica-
tion to the Commission in the manner herein provided for an origi-
nal application.

[PUBLIC DISCLOSURE]

Sec. 8. [7 U.S.C. 12] (a)(1) For the efficient execution of the
provisions of this Act, and in order to provide information for the
use of Congress, the Commission may make such investigations as
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it deems necessary to ascertain the facts regarding the operations
of boards of trade and other persons subject to the provisions of
this Act. The Commission may publish from time to time the re-
sults of any such investigation and such general statistical infor-
mation gathered therefrom as it deems of interest to the public:
Provided, That except as otherwise specifically authorized in this
Act, the Commission may not publish data and information that
would separately disclose the business transactions or market posi-
tions of any person and trade secrets or names of customers: Pro-
vided further, That the Commission may withhold from public dis-
closure any data or information concerning or obtained in connec-
tion with any pending investigation of any person. The Commission
shall not be compelled to disclose any information or data obtained
from a foreign futures authority if—

(A) the foreign futures authority has in good faith deter-
mined and represented to the Commission that disclosure of
such information or data by that foreign futures authority
would violate the laws applicable to that foreign futures au-
thority; and

(B) the Commission obtains such information pursuant
to—

(i) such procedure as the Commission may authorize
for use in connection with the administration or enforce-
ment of this Act; or

(i1) a memorandum of understanding with that foreign
futures authority;

except that nothing in this subsection shall prevent the Com-

mission from disclosing publicly any information or data ob-

tained by the Commission from a foreign futures authority
when such disclosure is made in connection with a congres-
sional proceeding, an administrative or judicial proceeding
commenced by the United States or the Commission, in any re-
ceivership proceeding involving a receiver appointed in a judi-
cial proceeding commenced by the United States or the Com-
mission, or in any proceeding under title 11 of the United

States Code in which the Commission has intervened or in

which the Commission has the right to appear and be heard.

Nothing in this subsection shall be construed to authorize the

Commission to withhold information or data from Congress.

For purposes of section 552 of title 5, United States Code, this

subsection shall be considered a statute described in subsection

(b)(3)(B) of section 552.

(2) In conducting investigations authorized under this sub-
section or any other provision of this Act, the Commission shall
continue, as the Commission determines necessary, to request the
assistance of and cooperate with the appropriate Federal agencies
in the conduct of such investigations, including undercover oper-
ations by such agencies. The Commission and the Department of
Justice shall assess the effectiveness of such undercover operations
and, within two years of the date of enactment of the Futures
Trading Practices Act of 1992, shall recommend to Congress any
additional undercover or other authority for the Commission that
the Commission or the Department of Justice believes to be nec-
essary.
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(3) The Commission shall provide the Securities and Exchange
Commission with notice of the commencement of any proceeding
and a copy of any order entered by the Commission against any fu-
tures commission merchant or introducing broker registered pursu-
ant to section 4f(a)(2), any floor broker or floor trader exempt from
registration pursuant to section 4f(a)(3), any associated person ex-
empt from registration pursuant to section 4k(6), or any board of
trade designated as a contract market pursuant to section 5f.

(b) The Commission may disclose publicly any data or informa-
tion that would separately disclose the market positions, business
transactions, trade secrets, or names of customers of any person
when such disclosure is made in connection with a congressional
proceeding, in an administrative or judicial proceeding brought
under this Act, in any receivership proceeding involving a receiver
appointed in a judicial proceeding brought under this Act, or in any
bankruptcy proceeding in which the Commission has intervened or
in which the Commission has the right to appear and be heard
under title 11 of the United States Code. This subsection shall not
apply to the disclosure of data or information obtained by the Com-
mission from a foreign futures authority.

(c) The Commission may make or issue such reports as it
deems necessary, or such opinions or orders as may be required
under other provisions of law, relative to the conduct of any reg-
istered entity or to the transactions of any person found guilty of
violating the provisions of this Act or the rules, regulations, or or-
ders of the Commission thereunder in proceedings brought under
section 6 of this Act. In any such report or opinion, the Commission
may set forth the facts as to any actual transaction or any informa-
tion referred to in subsection (b) of this section, if such facts or in-
formation have previously been disclosed publicly in connection
with a congressional proceeding, or in an administrative or judicial
proceeding brought under this Act.

(d) The Commission, upon its own initiative or in cooperation
with existing governmental agencies, shall investigate the mar-
keting conditions of commodities and commodity products and by-
products, including supply and demand for these commodities, cost
to the consumer, and handling and transportation charges. It shall
also compile and furnish to producers, consumers, and distributors,
by means of regular or special reports, or by such other methods
as it deems most effective, information respecting the commodity
markets, together with information on supply, demand, prices, and
other conditions in this and other countries that affect the markets.

(e) The Commission may disclose and make public, where such
information has previously been disclosed publicly in accordance
with the provisions of this section, the names and addresses of all
traders on the boards of trade on the commodity markets with re-
spect to whom the Commission has information, and any other in-
formation in the possession of the Commission relating to the
amount of commodities purchased or sold by each such trader.
Upon the request of any committee of either House of Congress,
acting within the scope of its jurisdiction, the Commission shall
furnish to such committee the names and addresses of all traders
on such boards of trade with respect to whom the Commission has
information, and any other information in the possession of the
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Commission relating to the amount of any commodity purchased or
sold by each such trader. Upon the request of any department or
agency of the Government of the United States, acting within the
scope of its jurisdiction, the Commission may furnish to such de-
partment or agency any information in the possession of the Com-
mission obtained in connection with the administration of this Act.
However, any information furnished under this subsection to any
Federal department or agency shall not be disclosed by such de-
partment or agency except in any action or proceeding under the
laws of the United States to which it, the Commission, or the
United States is a party. Upon the request of any department or
agency of any State or any political subdivision thereof, acting
within the scope of its jurisdiction, any foreign futures authority,
or any department or agency of any foreign government or any po-
litical subdivision thereof, acting within the scope of its jurisdic-
tion, the Commission may furnish to such foreign futures author-
ity, department or agency any information in the possession of the
Commission obtained in connection with the administration of this
Act. Any information furnished to any department or agency of any
State or political subdivision thereof shall not be disclosed by such
department or agency except in connection with an adjudicatory ac-
tion or proceeding brought under this Act or the laws of such State
or political subdivision to which such State or political subdivision
or any department or agency thereof is a party. The Commission
shall not furnish any information to a foreign futures authority or
to a department, central bank and ministries, or agency of a for-
eign government or political subdivision thereof unless the Com-
mission is satisfied that the information will not be disclosed by
such foreign futures authority, department, central bank and min-
istries, or agency except in connection with an adjudicatory action
or proceeding brought under the laws of such foreign government
or political subdivision to which such foreign government or polit-
ical subdivision or any department or agency thereof, or foreign fu-
tures authority is a party.

(f) The Commission shall disclose information in its possession
pursuant to a subpoena or summons only if—

(1) a copy of the subpoena or summons has been mailed to
the last known home or business address of the person who
submitted the information that is the subject of the subpoena
or summons, if the address is known to the Commission, or, if
such mailing would be unduly burdensome, the Commission
provides other appropriate notice of the subpoena or summons
to such person, and

(2) at least fourteen days have expired from the date of
such mailing of the subpoena or summons, or such other no-
tice.

This subsection shall not apply to congressional subpoenas or con-
gressional requests for information.

(g) The Commission shall provide any registration information
maintained by the Commission on any registrant upon reasonable
request made by any department or agency of any State or any po-
litical subdivision thereof. Whenever the Commission determines
that such information may be appropriate for use by any depart-
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ment or agency of a State or political subdivision thereof, the Com-
mission shall provide such information without request.

(h) The Commission shall submit to Congress a written report
within one hundred and twenty days after the end of each fiscal
year detailing the operations of the Commission during such fiscal
year. The Commission shall include in such report such informa-
tion, data, and legislative recommendations as it deems advisable
with respect to the administration of this Act and its powers and
functions under this Act.

(i) The Comptroller General of the United States shall conduct
reviews and audits of the Commission and make reports thereon.
For the purpose of conducting such reviews and audits, the Comp-
troller General shall be furnished such information regarding the
powers, duties, organizations, transactions, operations, and activi-
ties of the Commission as the Comptroller General may require
and the Comptroller General and the duly authorized representa-
tives of the Comptroller General shall, for the purpose of securing
such information, have access to and the right to examine any
books, documents, papers, or records of the Commission, except
that in reports the Comptroller General shall not include data and
information that would separately disclose the business trans-
actions of any person and trade secrets or names of customers, al-
though such data shall be provided upon request by any committee
of either House of Congress acting within the scope of its jurisdic-
tion.

[REGISTRATION OF COMMODITY DEALERS AND
ASSOCIATED PERSONS]

SEc. 8a. [7 U.S.C. 12a] The Commission is authorized—

(1) to register futures commission merchants, associated
persons of futures commission merchants, introducing brokers,
associated persons of introducing brokers, commodity trading
advisors, associated persons of commodity trading advisors,
commodity pool operators, associated persons of commodity
pool operators, floor brokers, and floor traders upon application
in accordance with rules and regulations and in the form and
manner to be prescribed by the Commission, which may re-
quire the applicant, and such persons associated with the ap-
plicant as the Commission may specify, to be fingerprinted and
to submit, or cause to be submitted, such fingerprints to the
Attorney General for identification and appropriate processing,
and in connection therewith to fix and establish from time to
time reasonable fees and charges for registrations and renew-
als thereof: Provided, That notwithstanding any provision of
this Act, the Commission may grant a temporary license to any
applicant for registration with the Commission pursuant to
such rules, regulations, or orders as the Commission may
adopt, except that the term of any such temporary license shall
not exceed six months from the date of its issuance;

(2) upon notice, but without a hearing and pursuant to
such rules, regulations, or orders as the Commission may
adopt, to refuse to register, to register conditionally, or to sus-
pend or place restrictions upon the registration of, any person
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and with such a hearing as may be appropriate to revoke the
registration of any person—

(A) if a prior registration of such person in any capac-
ity has been suspended (and the period of such suspension
has not expired) or has been revoked;

(B) if registration of such person in any capacity has
been refused under the provisions of paragraph (3) of this
section within five years preceding the filing of the appli-
cation for registration or at any time thereafter;

(C) if such person is permanently or temporarily en-
joined by order, judgment, or decree of any court of com-
petent jurisdiction (except that registration may not be re-
voked solely on the basis of such temporary order, judg-
ment, or decree), including an order entered pursuant to
an agreement of settlement to which the Commission or
any Federal or State agency or other governmental body is
a party, from (i) acting as a futures commission merchant,
introducing broker, floor broker, floor trader, commodity
trading advisor, commodity pool operator, associated per-
son of any registrant under this Act, securities broker, se-
curities dealer, municipal securities broker, municipal se-
curities dealer, transfer agent, clearing agency, securities
information processor, investment adviser, investment
company, or affiliated person or employee of any of the
foregoing or (ii)3! engaging in or continuing any activity
where such activity involves embezzlement, theft, extor-
tion, fraud, fraudulent conversion, misappropriation of
funds, securities or property, forgery, counterfeiting, false
pretenses, bribery, gambling, or any transaction in or ad-
vice concerning contracts of sale of a commodity for future
delivery, concerning matters subject to Commission regula-
tion under section 4c or 19, or concerning securities;

(D) if such person has been convicted within ten years
preceding the filing of the application for registration or at
any time thereafter of any felony that (i) involves any
transactions or advice concerning any contract of sale of a
commodity for future delivery, or any activity subject to
Commission regulation under section 4c or 19 of this Act,
or concerning a security, (ii) arises out of the conduct of
the business of a futures commission merchant, intro-
ducing broker, floor broker, floor trader, commodity trad-
ing advisor, commodity pool operator, associated person of
any registrant under this Act, securities broker, securities
dealer, municipal securities broker, municipal securities
dealer, transfer agent, clearing agency, securities informa-
tion processor, investment adviser, investment company,
or an affiliated person or employee of any of the foregoing,
(iii) involves embezzlement, theft, extortion, fraud, fraudu-
lent conversion, misappropriation of funds, securities or
property, forgery, counterfeiting, false pretenses, bribery,
or gambling, or (iv) involves the violation of section 152,

31Clause (ii) was amended to read as provided above by section 208(a) of the Futures Trading
Practices Act of 1992. The amendment was executed as a run-on clause (vs. an indented new
clause) to effectuate the probable intent of Congress.
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1001, 1341, 1342, 1343, 1503, 1623, 1961, 1962, 1963, or
2314, or chapter 25, 47, 95, or 96 of title 18, United States
Code, or section 7201 or 7206 of the Internal Revenue
Code of 1986;

(E) if such person, within ten years preceding the fil-
ing of the application or at any time thereafter, has been
found in a proceeding brought by the Commission or any
Federal or State agency or other governmental body, or by
agreement of settlement to which the Commission or any
Federal or State agency or other governmental body is a
party, (i) to have violated any provision of this Act, the Se-
curities Act of 1933, the Securities Exchange Act of 1934,
the Public Utility Holding Company Act of 1935, the Trust
Indenture Act of 1939, the Investment Advisers Act of
1940, the Investment Company Act of 1940, the Securities
Investors 32 Protection Act of 1970, the Foreign Corrupt
Practices Act of 1977, chapter 96 of title 18 of the United
States Code, or any similar statute of a State or foreign ju-
risdiction, or any rule, regulation, or order under any such
statutes, or the rules of the Municipal Securities Rule-
making Board where such violation involves embezzle-
ment, theft, extortion, fraud, fraudulent conversion, mis-
appropriation of funds, securities or property, forgery,
counterfeiting, false pretenses, bribery, or gambling, or (ii)
to have willfully aided, abetted, counseled, commanded, in-
duced, or procured such violation by any other person;

(F) if such person is subject to an outstanding order of
the Commission denying privileges on any registered enti-
ty to such person, denying, suspending, or revoking such
person’s membership in any registered entity or registered
futures association, or barring or suspending such person
from being associated with a registrant under this Act or
with a member of a registered entity or with a member of
a registered futures association;

(G) if, as to any of the matters set forth in this para-
graph and paragraph (3), such person willfully made any
materially false or misleading statement or omitted to
state any material fact in such person’s application or any
update thereto; or

(H) if refusal, suspension, or revocation of the registra-
tion of any principal of such person would be warranted
becalﬁse of a statutory disqualification listed in this para-

aph:

Provided, That such person may appeal from a decision to
refuse registration, condition registration, suspend, revoke or
to place restrictions upon registration made pursuant to the
provisions of this paragraph in the manner provided in section
6(c) of this Act; and

Provided, further, That for the purposes of paragraphs (2) and
(3) of this section, “principal” shall mean, if the person is a
partnership, any general partner or, if the person is a corpora-
tion, any officer, director, or beneficial owner of at least 10 per
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centum of the voting shares of the corporation, and any other
person that the Commission by rule, regulation, or order deter-
mines has the power, directly or indirectly, through agreement
or otherwise, to exercise a controlling influence over the activi-
ties of such person which are subject to regulation by the Com-
mission,;

(3) to refuse to register or to register conditionally any per-
son, if it is found, after opportunity for hearing, that—

(A) such person has been found by the Commission or
by any court of competent jurisdiction to have violated, or
has consented to findings of a violation of, any provision
of this Act, or any rule, regulation, or order thereunder
(other than a violation set forth in paragraph (2) of this
section), or to have willfully aided, abetted, counseled,
commanded, induced, or procured the violation by any
other person of any such provision;

(B) such person has been found by any court of com-
petent jurisdiction or by any Federal or State agency or
other governmental body, or by agreement of settlement to
which any Federal or State agency or other governmental
body is a party, (i) to have violated any provision of the Se-
curities Act of 1933, the Securities Exchange Act of 1934,
the Public Utility Holding Company Act of 1935, the Trust
Indenture Act of 1939, the Investment Advisers Act of
1940, the Investment Company Act of 1940, the Securities
Investors 33 Protection Act of 1970, the Foreign Corrupt
Practices Act of 1977, or any similar statute of a State or
foreign jurisdiction, or any rule, regulation, or order under
any such statutes, or the rules of the Municipal Securities
Rulemaking Board or (ii) to have willfully aided, abetted,
counseled, commanded, induced, or procured such violation
by any other person;

(C) such person failed reasonably to supervise another
person, who is subject to such person’s supervision, with a
view to preventing violations of this Act, or of any of the
statutes set forth in subparagraph (B) of this paragraph,
or of any of the rules, regulations, or orders thereunder,
and the person subject to supervision committed such a
violation: Provided, That no person shall be deemed to
have failed reasonably to supervise another person, within
the meaning of this subparagraph if (i) there have been es-
tablished procedures, and a system for applying such pro-
cedures, which would reasonably be expected to prevent
and detect, insofar as practicable, any such violation by
such other person and (ii) such person has reasonably dis-
charged the duties and obligations incumbent upon that
person, as supervisor, by reason of such procedures and
system, without reasonable cause to believe that such pro-
cedures and system were not being complied with;

(D) such person pleaded guilty to or was convicted of
a felony other than a felony of the type specified in para-
graph (2)(D) of this section, or was convicted of a felony of
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the type specified in paragraph (2)(D) of this section more
than ten years preceding the filing of the application;

(E) such person pleaded guilty to or was convicted of
any misdemeanor which (i) involves any transaction or ad-
vice concerning any contract of sale of a commodity for fu-
ture delivery or any activity subject to Commission regula-
tion under section 4c or 19 of this Act or concerning a se-
curity, (ii) arises out of the conduct of the business of a fu-
tures commission merchant, introducing broker, floor
broker, floor trader, commodity trading advisor, commodity
pool operator, associated person of any registrant under
this Act, securities broker, securities dealer, municipal se-
curities broker, municipal securities dealer, transfer agent,
clearing agency, securities information processor, invest-
ment adviser, investment company, or an affiliated person
or employee of any of the foregoing, (iii) involves embezzle-
ment, theft, extortion, fraud, fraudulent conversion, mis-
appropriation of funds, securities or property, forgery,
counterfeiting, false pretenses, bribery, or gambling, (iv)
involves the violation of section 152, 1341, 1342, or 1343
or chapter 25, 47, 95, or 96 of title 18, United States Code,
or section 7203, 7204, 7205, or 7207 of the Internal Rev-
enue Code of 1986;

(F) such person was debarred by any agency of the
United States from contracting with the United States;

(G) such person willfully made any materially false or
misleading statement or willfully omitted to state any ma-
terial fact in such person’s application or any update there-
to, in any report required to be filed with the Commission
by this Act or the regulations thereunder, in any pro-
ceeding before the Commission or in any registration dis-
qualification proceeding;

(H) such person has pleaded nolo contendere to crimi-
nal charges of felonious conduct, or has been convicted in
a State court, in a United States military court, or in a for-
eign court of conduct which would constitute a felony
under Federal law if the offense had been committed
under Federal jurisdiction;

(I) in the case of an applicant for registration in any
capacity for which there are minimum financial require-
ments prescribed under this Act or under the rules or reg-
ulations of the Commission, such person has not estab-
lished that such person meets such minimum financial re-
quirements;

(J) such person is subject to an outstanding order de-
nying, suspending, or expelling such person from member-
ship in a registered entity, a registered futures association,
any other self-regulatory organization, or any foreign regu-
latory body that the Commission recognizes as having a
comparable regulatory program or barring or suspending
such person from being associated with any member or
members of such registered entity, association, self-regu-
latory organization, or foreign regulatory body;

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

Sec. 8a COMMODITY EXCHANGE ACT 156

(K) such person has been found by any court of com-
petent jurisdiction or by any Federal or State agency or
other governmental body, or by agreement of settlement to
which any Federal or State agency or other governmental
body is a party, (i) to have violated any statute or any rule,
regulation, or order thereunder which involves embezzle-
ment, theft, extortion, fraud, fraudulent conversion, mis-
appropriation of funds, securities or property, forgery,
counterfeiting, false pretenses, bribery, or gambling or (ii)
to have willfully aided, abetted, counseled, commanded, in-
duced or procured such violation by any other person;

(L) such person has associated with such person any
other person and knows, or in the exercise of reasonable
care should know, of facts regarding such other person
that are set forth as statutory disqualifications in para-
graph (2) of this section, unless such person has notified
the Commission of such facts and the Commission has de-
termined that such other person should be registered or
temporarily licensed,;

(M) there is other good cause; or

(N) any principal, as defined in paragraph (2) of this
section, of such person has been or could be refused reg-
istration:

Provided, That pending final determination under this para-
graph, registration shall not be granted: Provided further, That
such person may appeal from a decision to refuse registration
or to condition registration made pursuant to this paragraph in
the manner provided in section 6(c) of this Act;

(4) in accordance with the procedure provided for in sec-
tion 6(c) of this Act, to suspend, revoke, or place restrictions
upon the registration of any person registered under this Act
if cause exists under paragraph (3) of this section which would
warrant a refusal of registration of such person, and to sus-
pend or revoke the registration of any futures commission mer-
chant or introducing broker who shall knowingly accept any
order for the purchase or sale of any commodity for future de-
livery on or subject to the rules of any registered entity from
any person if such person has been denied trading privileges
on any registered entity by order of the Commission under sec-
tion 6(c) of this Act and the period of denial specified in such
order shall not have expired: Provided, That such person may
appeal from a decision to suspend, revoke, or place restrictions
upon registration made pursuant to this paragraph in the
manner provided in section 6(c) of this Act;

(5) to make and promulgate such rules and regulations as,
in the judgment of the Commission, are reasonably necessary
to effectuate any of the provisions or to accomplish any of the
purposes of this Act;

(6) to communicate to the proper committee or officer of
any registered entity, registered futures association, or self-
regulatory organization as defined in section 3(a)(26) of the Se-
curities Exchange Act of 1934, notwithstanding the provisions
of section 8 of this Act, the full facts concerning any trans-
action or market operation, including the names of parties
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thereto, which in the judgment of the Commission disrupts or
tends to disrupt any market or is otherwise harmful or against
the best interests of producers, consumers, or investors, or
which is necessary or appropriate to effectuate the purposes of
this Act: Provided, That any information furnished by the
Commission under this paragraph shall not be disclosed by
such registered entity, registered futures association, or self-
regulatory organization except in any self-regulatory action or
proceeding;

(7) to alter or supplement the rules of a registered entity
insofar as necessary or appropriate by rule or regulation or by
order, if after making the appropriate request in writing to a
registered entity that such registered entity effect on its own
behalf specified changes in its rules and practices, and after
appropriate notice and opportunity for hearing, the Commis-
sion determines that such registered entity has not made the
changes so required, and that such changes are necessary or
appropriate for the protection of persons producing, handling,
processing, or consuming any commodity traded for future de-
livery on such registered entity, or the product or byproduct
thereof, or for the protection of traders or to insure fair dealing
in commodities traded for future delivery on such registered
entity. Such rules, regulations, or orders may specify changes
with respect to such matters as—

(A) terms or conditions in contracts of sale to be exe-
cuted on or subject to the rules of such registered entity;
(B) the form or manner of execution of purchases and
sales for future delivery;
(C) other trading requirements;
(D) margin requirements, provided that the rules, reg-
ulations, or orders shall—
(i) be limited to protecting the financial integrity
of the derivatives clearing organization;
(i1) be designed for risk management purposes to
protect the financial integrity of transactions; and
(iii) not set specific margin amounts;
(E) safeguards with respect to the financial responsi-
bility of members;
(F) the manner, method, and place of soliciting busi-
ness, including the content of such solicitations; and
(G) the form and manner of handling, recording, and
accounting for customers’ orders, transactions, and ac-
counts;

(8) to make and promulgate such rules and regulations
with respect to those persons registered under this Act, who
are not members of a registered entity, as in the judgment of
the Commission are reasonably necessary to protect the public
interest and promote just and equitable principles of trade, in-
cluding but not limited to the manner, method, and place of so-
liciting business, including the content of such solicitation;

(9) to direct the registered entity, whenever it has reason
to believe that an emergency exists, to take such action as in
the Commission’s judgment 1s necessary to maintain or restore
orderly trading in or liquidation of any futures contract, includ-
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ing, but not limited to, the setting of temporary emergency
margin levels on any futures contract, and the fixing of limits
that may apply to a market position acquired in good faith
prior to the effective date of the Commission’s action. The term
“emergency” as used herein shall mean, in addition to threat-
ened or actual market manipulations and corners, any act of
the United States or a foreign government affecting a com-
modity or any other major market disturbance which prevents
the market from accurately reflecting the forces of supply and
demand for such commodity. Any action taken by the Commis-
sion under this paragraph shall be subject to review only in
the United States Court of Appeals for the circuit in which the
party seeking review resides or has its principal place of busi-
ness, or in the United States Court of Appeals for the District
of Columbia Circuit. Such review shall be based upon an exam-
ination of all the information before the Commission at the
time the determination was made. The court reviewing the
Commission’s action shall not enter a stay or order of man-
damus unless it has determined, after notice and hearing be-
fore a panel of the court, that the agency action complained of
was arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law. Nothing herein shall be deemed to
limit the meaning or interpretation given by a registered entity
to the terms “market emergency”, “emergency”, or equivalent
language in its own bylaws, rules, regulations, or resolutions;

(10) to authorize any person to perform any portion of the
registration functions under this Act, in accordance with rules,
notwithstanding any other provision of law, adopted by such
person and submitted to the Commission for approval or, if ap-
plicable, for review pursuant to section 17(j) of this Act, and
subject to the provisions of this Act applicable to registrations
granted by the Commission; and

(11)(A) by written notice served on the person and pursu-
ant to such rules, regulations, and orders as the Commission
may adopt, to suspend or modify the registration of any person
registered under this Act who is charged (in any information,
indictment, or complaint authorized by a United States attor-
ney or an appropriate official of any State) with the commis-
sion of or participation in a crime involving a violation of this
Act, or a violation of any other provision of Federal or State
law that would reflect on the honesty or the fitness of the per-
son to act as a fiduciary (including an offense specified in sub-
paragraph (D) or (E) of paragraph (2)) that is punishable by
imprisonment for a term exceeding one year, if the Commission
determines that continued registration of the person may pose
a threat to the public interest or may threaten to impair public
confidence in any market regulated by the Commission.

(B) Prior to the suspension or modification of the registra-
tion of a person under this paragraph, the person shall be af-
forded an opportunity for a hearing at which the Commission
shall have the burden of showing that the continued registra-
tion of the person does, or is likely to, pose a threat to the pub-
lic interest or threaten to impair public confidence in any mar-
ket regulated by the Commission.
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(C) Any notice of suspension or modification issued under
this paragraph shall remain in effect until such information,
indictment, or complaint is disposed of or until terminated by
the Commission.

(D) On disposition of such information, indictment, or com-
plaint, the Commission may issue and serve on such person an
order pursuant to paragraph (2) or (4) to suspend, restrict, or
revoke the registration of such person.

(E) A finding of not guilty or other disposition of the
charge shall not preclude the Commission from thereafter in-
stituting any other proceedings under this Act.

(F) A person aggrieved by an order issued under this para-
graph may obtain review of such order in the same manner
and on the same terms and conditions as are provided in sec-
tion 6(b).

[TRADING BAN VIOLATIONS]

SEC. 8b. [7 U.S.C. 12b] It shall be unlawful for any person,
against whom there is outstanding any order of the Commission
prohibiting him from trading on or subject to the rules of any reg-
istered entity, to make or cause to be made in contravention of
such order, any contract for future delivery of any commodity, on
or subject to the rules of any registered entity.

[DISCIPLINARY ACTIONS]

SEC. 8c. [7 U.S.C. 12¢] (a)(1) Any exchange or the Commission
if the exchange fails to act, may suspend, expel, or otherwise dis-
cipline any person who is a member of that exchange, or deny any
person access to the exchange. Any such action shall be taken sole-
ly in accordance with the rules of that exchange.

(2) Any suspension, expulsion, disciplinary, or access denial
procedure established by an exchange rule shall provide for written
notice to the Commission and to the person who is suspended, ex-
pelled, or disciplined, or denied access, within thirty days, which
includes the reasons for the exchange action in the form and man-
ner the Commission prescribes. An exchange shall make public its
findings and the reasons for the exchange action in any such pro-
ceeding, including the action taken or the penalty imposed, but
shall not disclose the evidence therefor, except to the person who
is suspended, expelled, or disciplined, or denied access, and to the
Commission.

(b) The Commission may, in its discretion and in accordance
with such standards and procedures as it deems appropriate, re-
view any decision by an exchange whereby a person is suspended,
expelled, otherwise disciplined, or denied access to the exchange. In
addition, the Commission may, in its discretion and upon applica-
tion of any person who is adversely affected by any other exchange
action, review such action.

(¢) The Commission may affirm, modify, set aside, or remand
any exchange decision it reviews pursuant to subsection (b), after
a determination on the record whether the action of the exchange
was in accordance with the policies of this Act. Subject to judicial
review, any order of the Commission entered pursuant to sub-
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section (b) shall govern the exchange in its further treatment of the
matter.

(d) The Commission, in its discretion, may order a stay of any
action taken pursuant to subsection (a) pending review thereof.

(e)(1) The Commission shall issue regulations requiring each
registered entity to establish and make available to the public a
schedule of major violations of any rule within the disciplinary ju-
risdiction of such registered entity.

(2) The regulations issued by the Commission pursuant to this
subsection shall prohibit, for a period of time to be determined by
the Commission, any individual who is found to have committed
any major violation from service on the governing board of any reg-
istered entity or registered futures association, or on any discipli-
nary committee thereof.

[COMMISSION ACTION FOR NON-COMPLIANCE WITH
EXPORT SALES REPORTING REQUIREMENTS]

SEC. 8d. [7 U.S.C. 12d] The Commission may, in accordance
with the procedures provided for in this Act, refuse to register, reg-
ister conditionally, or suspend, place restrictions upon, or revoke
the registration of, any person, and may bar for any period as it
deems appropriate any person from using or participating in any
manner in any market regulated by the Commission, if such person
is subject to a final decision or order of any court of competent ju-
risdiction or agency of the United States finding such person to
have knowingly violated any provision of the export sales reporting
requirements of section 812 of the Agricultural Act of 1970 (7
U.S.C. section 612¢—3), or of any regulation issued thereunder.

[VIOLATIONS GENERALLY]

SEC. 9. [7 U.S.C. 13] (a) It shall be a felony punishable by a
fine of not more than $1,000,000 or imprisonment for not more
than 10 years, or both, together with the costs of prosecution, for:

(1) Any person registered or required to be registered
under this Act, or any employee or agent thereof, to embezzle,
steal, purloin, or with criminal intent convert to such person’s
use or to the use of another, any money, securities, or property
having a value in excess of $100, which was received by such
person or any employee or agent thereof to margin, guarantee,
or secure the trades or contracts of any customer or accruing
to such customer as a result of such trades or contracts or
which otherwise was received from any customer, client, or
pool participant in connection with the business of such person.
The word “value” as used in this paragraph means face, par,
or market value, or cost price, either wholesale or retail,
whichever is greater.

(2) Any person to manipulate or attempt to manipulate the
price of any commodity in interstate commerce, or for future
delivery on or subject to the rules of any registered entity, or
of any swap, or to corner or attempt to corner any such com-
modity or knowingly to deliver or cause to be delivered for
transmission through the mails or interstate commerce by tele-
graph, telephone, wireless, or other means of communication
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false or misleading or knowingly inaccurate reports concerning

crop or market information or conditions that affect or tend to

affect the price of any commodity in interstate commerce, or
knowingly to violate the provisions of section 4, section 4b, sub-
sections (a) through (e) of subsection 4c,34 section 4h, section

40(1), or section 19.

(3) Any person knowingly to make, or cause to be made,
any statement in any application, report, or document required
to be filed under this Act or any rule or regulation thereunder
or any undertaking contained in a registration statement re-
quired under this Act, or by any registered entity or registered
futures association in connection with an application for mem-
bership or participation therein or to become associated with a
member thereof, which statement was false or misleading with
respect to any material fact, or knowingly to omit any material
fact required to be stated therein or necessary to make the
statements therein not misleading.

(4) Any person willfully to falsify, conceal, or cover up by
any trick, scheme, or artifice a material fact, make any false,
fictitious, or fraudulent statements or representations, or make
or use any false writing or document knowing the same to con-
tain any false, fictitious, or fraudulent statement or entry to a
registered entity, board of trade, swap data repository, or fu-
tures association designated or registered under this Act acting
in furtherance of its official duties under this Act.

(5) Any person willfully to violate any other provision of
this Act, or any rule or regulation thereunder, the violation of
which is made unlawful or the observance of which is required
under the terms of this Act, but no person shall be subject to
imprisonment under this paragraph for the violation of any
rule or regulation if such person proves that he had no knowl-
edge of such rule or regulation.

(6) Any person to abuse the end user clearing exemption
under section 2(h)(4), as determined by the Commission.

(b) Any person convicted of a felony under this section shall be
suspended from registration under this Act and shall be denied
registration or reregistration for five years or such longer period as
the Commission may determine, and barred from using, or partici-
pating in any manner in, any market regulated by the Commission
for five years or such longer period as the Commission shall deter-
mine, on such terms and conditions as the Commission may pre-
scribe, unless the Commission determines that the imposition of
such suspension, denial of registration or reregistration, or market
bar is not required to protect the public interest. The Commission
may upon petition later review such disqualification and market
bar and for good cause shown reduce the period thereof.

(c) It shall be a felony punishable by a fine of not more than
$500,000 or imprisonment for not more than five years, or both, to-
gether with the costs of prosecution, for any Commissioner of the
Commission or any employee or agent thereof, to participate, di-
rectly or indirectly, in any transaction in commodity futures or any
transaction of the character of or which is commonly known to the

34 S0 in original. Probably should be “section 4c,”.
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trade as an “option”, “privilege”, “indemnity”, “bid”, “offer”, “put”,
“call”, “advance guaranty”, or “decline guaranty”, or any trans-
action for the delivery of any commodity under a standardized con-
tract commonly known to the trade as a margin account, margin
contract, leverage account, or leverage contract, or under any con-
tract, account, arrangement, scheme, or device that the Commis-
sion determines serves the same function or functions as such a
standardized contract, or is marketed or managed in substantially
the same manner as such a standardized contract, or for any such
person to participate, directly or indirectly, in any investment
transaction in an actual commodity if nonpublic information is
used in the investment transaction, if the investment transaction
is prohibited by rule or regulation of the Commission, or if the in-
vestment transaction is effected by means of any instrument regu-
lated by the Commission. The foregoing prohibitions shall not
apply to any transaction or class of transactions that the Commis-
sion, by rule or regulation, has determined would not be contrary
to the public interest or otherwise inconsistent with the purposes
of this subsection.

(d) It shall be a felony punishable by a fine of not more than
$500,000 or imprisonment for not more than five years, or both, to-
gether with the costs of prosecution—(1) for any Commissioner of
the Commission or any employee or agent thereof who, by virtue
of his employment or position, acquires information which may af-
fect or tend to affect the price of any commodity futures or com-
modity and which information has not been made public to impart
such information with intent to assist another person, directly or
indirectly, to participate in any transaction in commodity futures,
any transaction in an actual commodity, or in any transaction of
the character of or which is commonly known to the trade as an
“option”, “privilege”, “indemnity”, “bid”, “offer”, “put”, “call”, “ad-
vance guaranty”, or “decline guaranty”, or in any transaction for
the delivery of any commodity under a standardized contract com-
monly known to the trade as a margin account, margin contract,
leverage account, or leverage contract, or under any contract, ac-
count, arrangement, scheme, or device that the Commission deter-
mines serves the same function or functions as such a standardized
contract, or is marketed or managed in substantially the same
manner as such a standardized contract; and (2) for any person to
acquire such information from any Commissioner of the Commis-
sion or any employee or agent thereof and to use such information
in any transaction in commodity futures, any transaction in an ac-
tual commodity, or in any transaction of the character of or which
is commonly known to the trade as an “option”, “privilege”, “indem-
nity”, “bid”, “offer”, “put”, “call”, “advance guaranty”, or “decline
guaranty”, or in any transaction for the delivery of any commodity
under a standardized contract commonly known to the trade as a
margin account, margin contract, leverage account, or leverage con-
tract, or under any contract, account, arrangement, scheme, or de-
vice that the Commission determines serves the same function or
functions as such a standardized contract, or is marketed or man-
aged in substantially the same manner as such a standardized con-
tract.

(e) It shall be a felony for any person—
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(1) who is an employee, member of the governing board, or
member of any committee of a board of trade, registered entity,
swap data repository, or registered futures association, in vio-
lation of a regulation issued by the Commission, willfully and
knowingly to trade for such person’s own account, or for or on
behalf of any other account, in contracts for future delivery or
options thereon, or swaps, on the basis of, or willfully and
knowingly to disclose for any purpose inconsistent with the
performance of such person’s official duties as an employee or
member, any material nonpublic information obtained through
special access related to the performance of such duties; or

(2) willfully and knowingly to trade for such person’s own
account, or for or on behalf of any other account, in contracts
for future delivery or options thereon on the basis of any mate-
rial nonpublic information that such person knows was ob-
tained in violation of paragraph (1) from an employee, member
of the governing board, or member of any committee of a board
of trade, registered entity, or registered futures association.

Such felony shall be punishable by a fine of not more than
$500,000, plus the amount of any profits realized from such trading
or disclosure made in violation of this subsection, or imprisonment
for not more than five years, or both, together with the costs of
prosecution.

[SEPARABILITY OF PROVISIONS]

SEc. 10. [7 U.S.C. 17] If any provision of this Act or the appli-
cation thereof to any person or circumstances is held invalid, the
validity of the remainder of the Act and of the application of such
provision to other persons and circumstances shall not be affected
thereby.

[COMMISSION OPERATIONSI

SeEc. 12. [7 U.S.C. 16] (a) The Commission may cooperate with
any Department or agency of the Government, any State, territory,
district, or possession, or department, agency, or political subdivi-
sion thereof, any foreign futures authority, any department or
agency of a foreign government or political subdivision thereof, or
any person.

(b)(1) The Commission shall have the authority to employ such
investigators, special experts, Administrative Law Judges, clerks,
and other employees as it may from time to time find necessary for
the proper performance of its duties and as may be from time to
time appropriated for by Congress.

(2) The Commission may employ experts and consultants in ac-
cordance with section 3109 of title 5 of the United States Code, and
compensate such persons at rates not in excess of the maximum
daily rate prescribed for GS—18 under section 5332 of title 5 of the
United States Code.

(83) The Commission shall also have authority to make and
enter into contracts with respect to all matters which in the judg-
ment of the Commission are necessary and appropriate to effec-
tuate the purposes and provisions of this Act, including, but not
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limited to, the rental of necessary space at the seat of Government
and elsewhere.

(4)35 The Commission may request (in accordance with the
procedures set forth in subchapter II of chapter 31 of title 5,
United States Code) and the Office of Personnel Management
shall authorize pursuant to the request, eight positions in the
Senior Executive Service in addition to the number of such po-
sitions authorized for the Commission on the date of enactment
of this sentence.

(c) All of the expenses of the Commissioners, including all nec-
essary expenses for transportation incurred by them while on offi-
cial business of the Commission, shall be allowed and paid on the
presentation of itemized vouchers therefor approved by the Com-
mission.

(d) There are authorized to be appropriated such sums as are
necessary to carry out this Act for each of the fiscal years 2008
through 2013.

(e) RELATION TO OTHER LAW, DEPARTMENTS, OR AGENCIES.—

(1) Nothing in this Act shall supersede or preempt—

(A) criminal prosecution under any Federal criminal
statute;

(B) the application of any Federal or State statute (ex-
cept as provided in paragraph (2)), including any rule or
regulation thereunder, to any transaction in or involving
any commodity, product, right, service, or interest—

(i) that is not conducted on or subject to the rules
of a registered entity or exempt board of trade;

(i1) (except as otherwise specified by the Commis-
sion by rule or regulation) that is not conducted on or
subject to the rules of any board of trade, exchange, or
market located outside the United States, its terri-
tories or possessions; or

(iii) that is not subject to regulation by the Com-
mission under section 4c or 19; or
(C) the application of any Federal or State statute, in-

cluding any rule or regulation thereunder, to any person

required to be registered or designated under this Act who
shall fail or refuse to obtain such registration or designa-
tion.

(2) This Act shall supersede and preempt the application
of any State or local law that prohibits or regulates gaming or
the operation of bucket shops (other than antifraud provisions
of general applicability) in the case of—

(A) an electronic trading facility excluded under sec-
tion 2(e) of this Act; and

(B) an agreement, contract, or transaction that is ex-
cluded from this Act under section 2(c) or 2(f) of this Act
or title IV of the Commodity Futures Modernization Act of
2000, or exempted under section 4(c) of this Act (regardless
of whether any such agreement, contract, or transaction is
otherwise subject to this Act).

35S0 in original. Paragraph (4) probably should be indented in a similar manner to paragraph
3).

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015



G:\COMP\COMEX\COMMODITY EXCHANGE ACT.XML

165 COMMODITY EXCHANGE ACT Sec. 13

(f)(1) On request from a foreign futures authority, the Commis-
sion may, in its discretion, provide assistance in accordance with
this section if the requesting authority states that the requesting
authority is conducting an investigation which it deems necessary
to determine whether any person has violated, is violating, or is
about to violate any laws, rules or regulations relating to futures
or options matters that the requesting authority administers or en-
forces. The Commission may conduct such investigation as the
Commission deems necessary to collect information and evidence
pertinent to the request for assistance. Such assistance may be pro-
vided without regard to whether the facts stated in the request
would also constitute a violation of the laws of the United States.

(2) In deciding whether to provide assistance under this sub-
section, the Commission shall consider whether—

(A) the requesting authority has agreed to provide recip-
rocal assistance to the Commission in futures and options mat-
ters; and

(B) compliance with the request would prejudice the public
interest of the United States.

(3) Notwithstanding any other provision of law, the Commis-
sion may accept payment and reimbursement, in cash or in kind,
from a foreign futures authority, or made on behalf of such author-
ity, for necessary expenses incurred by the Commission, its mem-
bers, and employees in carrying out any investigation, or in pro-
viding any other assistance to a foreign futures authority, pursuant
to this section. Any payment or reimbursement accepted shall be
considered a reimbursement to the appropriated funds of the Com-
mission.

(g) Consistent with its responsibilities under section 18, the
Commission is directed to facilitate the development and operation
of computerized trading as an adjunct to the open outcry auction
system. The Commission is further directed to cooperate with the
Office of the United States Trade Representative, the Department
of the Treasury, the Department of Commerce, and the Department
of State in order to remove any trade barriers that may be imposed
by a foreign nation on the international use of electronic trading
systems.

(h) REGULATION OF SWAPS AS INSURANCE UNDER STATE LAW.—
A swap—

(1) shall not be considered to be insurance; and

(2) may not be regulated as an insurance contract under
the law of any State.

[RESPONSIBILITY OF PRINCIPALI

SEc. 13. [7 U.S.C. 13c] (a) Any person who commits, or who
willfully aids, abets, counsels, commands, induces, or procures the
commission of, a violation of any of the provisions of this Act, or
any of the rules, regulations, or orders issued pursuant to this Act,
or who acts in combination or concert with any other person in any
such violation, or who willfully causes an act to be done or omitted
which if directly performed or omitted by him or another would be
a violation of the provisions of this Act or any of such rules, regula-
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tions, or orders may be held responsible for such violation as a
principal.

(b) Any person who, directly or indirectly, controls any person
who has violated any provision of this Act or any of the rules, regu-
lations, or orders issued pursuant to this Act may be held liable for
such violation in any action brought by the Commission to the
same extent as such controlled person. In such action, the Commis-
sion has the burden of proving that the controlling person did not
act in good faith or knowingly induced, directly or indirectly, the
act or acts constituting the violation.

(¢) Nothing in this Act shall be construed as requiring the
Commission or the Commission 36 to report minor violations of this
Act for prosecution, whenever it appears that the public interest
does not require such action.

[COMPLAINTS AGAINST REGISTERED PERSONS]

SeEc. 14. [7 U.S.C. 18] (a)(1) Any person complaining of any
violation of any provision of this Act, or any rule, regulation, or
order issued pursuant to this Act, by any person who is registered
under this Act may, at any time within two years after the cause
of action accrues, apply to the Commission for an order awarding—

(A) actual damages proximately caused by such violation.
If an award of actual damages is made against a floor broker
in connection with the execution of a customer order, and the
futures commission merchant which selected the floor broker
for the execution of the customer order is held to be respon-
sible under section 2(a)(1) for the floor broker’s violation, such
futures commission merchant may be required to satisfy such
award; and

(B) in the case of any action arising from a willful and in-
tentional violation in the execution of an order on the floor of
a registered entity, punitive or exemplary damages equal to no
more than two times the amount of such actual damages. If an
award of punitive or exemplary damages is made against a
floor broker in connection with the execution of a customer
order, and the futures commission merchant which selected the
floor broker for the execution of the customer order is held to
be responsible under section 2(a)(1) for the floor broker’s viola-
tion, such futures commission merchant may be required to
satisfy such award if the floor broker fails to do so, except that
such requirement shall apply to the futures commission mer-
chant only if it willfully and intentionally selected the floor
broker with the intent to assist or facilitate the floor broker’s
violation.

(2)37(A) An action may be brought under this subsection
by any one or more persons described in this subsection for
and in behalf of such person or persons and other persons simi-
larly situated, if the Commission permits such actions pursu-
ant to a final rule issued by the Commission.

36 So in original. Probably should strike “or the Commission”.
37So in original. Paragraph (2) probably should be indented in the same manner as subsection
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(B) Not later than two hundred and seventy days after the
date of enactment of this paragraph, the Commission shall pro-
pose and publish for public comment such rules as are nec-
essary to carry out subparagraph (A). In developing such rules,
the Commission shall consider the potential impact of such ac-
tions on resources available to the reparations system estab-
lished under this Act and the relative merits of bringing such
actions in Federal court.

(b) The Commission may promulgate such rules, regulations,
and orders as it deems necessary or appropriate for the efficient
and expeditious administration of this section. Notwithstanding
any other provision of law, such rules, regulations, and orders may
prescribe, or otherwise condition, without limitation, the form, fil-
ing, and service of pleadings or orders, the nature and scope of dis-
covery, counterclaims, motion practice (including the grounds for
dismissal of any claim or counterclaim), hearings (including the
waiver thereof, which may relate to the amount in controversy),
rights of appeal, if any, and all other matters governing pro-
ceedings before the Commission under this section.

(c) In case a complaint is made by a nonresident of the United
States, the complainant shall be required, before any formal action
is taken on his complaint, to furnish a bond in double the amount
of the claim conditioned upon the payment of costs, including a rea-
sonable attorney’s fee for the respondent if the respondent shall
prevail, and any reparation award that may be issued by the Com-
mission against the complainant on any counterclaim by respond-
ent: Provided, That the Commission shall have authority to waive
the furnishing of a bond by a complainant who is a resident of a
country which permits the filing of a complaint by a resident of the
United States without the furnishing of a bond.

(d)(1)38 If any person against whom an award has been made
does not pay the reparation award within the time specified in the
Commission’s order, the complainant, or any person for whose ben-
efit such order was made, within three years of the date of the
order, may file a certified copy of the order of the Commission, in
the district court of the United States for the district in which he
resides or in which is located the principal place of business of the
respondent, for enforcement of such reparation award by appro-
priate orders. The orders, writs, and processes of such district court
may in such case run, be served, and be returnable anywhere in
the United States. The petitioner shall not be liable for costs in the
district court, nor for costs at any subsequent state of the pro-
ceedings, unless they accrue upon his appeal. If the petitioner fi-
nally prevails, he shall be allowed a reasonable attorney’s fee, to
be taxed and collected as a part of the costs of the suit. Subject to
the right of appeal under subsection (e) of this section, an order of
the Commission awarding reparations shall be final and conclusive.

(2) A reparation award shall be directly enforceable in dis-
trict court as if it were a judgment pursuant to section 1963
of title 28, United States Code. This paragraph shall operate
retroactively from the effective date of its enactment, and shall

38 Sec. 13105(k)(1) of the Food, Conservation, and Energy Act of 2008 (122 Stat. 2197) amend-
ed subsection (d) by inserting “(1)” before “If”. “If” appears twice in subsection (d), but was in-
serted after “(d)” to effectuate the probable intent of Congress.
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apply to all reparation awards for which a proceeding de-

scribed in paragraph (1) is commenced within 3 years of the

date of the Commission’s order.

(e) Any order of the Commission entered hereunder shall be re-
viewable on petition of any party aggrieved thereby, by the United
States Court of Appeals for any circuit in which a hearing was
held, or if no hearing was held, any circuit in which the appellee
is located, under the procedure provided in section 6(c) of this Act.
Such appeal shall not be effective unless within 30 days from and
after the date of the reparation order the appellant also files with
the clerk of the court a bond in double the amount of the repara-
tion awarded against the appellant conditioned upon the payment
of the judgment entered by the court, plus interest and costs, in-
cluding a reasonable attorney’s fee for the appellee, if the appellee
shall prevail. Such bond shall be in the form of cash, negotiable se-
curities having a market value at least equivalent to the amount
of bond prescribed, or the undertaking of a surety company on the
approved list of sureties issued by the Treasury Department of the
United States. The appellee shall not be liable for costs in said
court. If the appellee prevails, he shall be allowed a reasonable at-
torney’s fee to be taxed and collected as a part of his costs.

(f) Unless the party against whom a reparation order has been
issued shows to the satisfaction of the Commission within fifteen
days from the expiration of the period allowed for compliance with
such order that either an appeal as herein authorized has been
taken or payment of the full amount of the order (or any agreed
settlement thereof) has been made, such party shall be prohibited
automatically from trading on all registered entities and, if the
party is registered with the Commission, such registration shall be
suspended automatically at the expiration of such fifteen-day pe-
riod until such party shows to the satisfaction of the Commission
that payment of such amount with interest thereon to date of pay-
ment has been made: Provided, That if on appeal the appellee pre-
vails or if the appeal is dismissed, the automatic prohibition
against trading and suspension of registration shall become effec-
tive at the expiration of thirty days from the date of judgment on
the appeal, but if the judgment is stayed by a court of competent
jurisdiction, the suspension shall become effective ten days after
the expiration of such stay, unless prior thereto the judgment of
the court has been satisfied.

(g) PREDISPUTE RESOLUTION AGREEMENTS FOR INSTITUTIONAL
CUsTOMERS.—Nothing in this section prohibits a registered futures
commission merchant from requiring a customer that is an eligible
contract participant, as a condition to the commission merchant’s
conducting a transaction for the customer, to enter into an agree-
ment waiving the right to file a claim under this section.

SEC. 15. [7 U.S.C. 19] CONSIDERATION OF COSTS AND BENEFITS AND
ANTITRUST LAWS.

(a) CoSTS AND BENEFITS.—

(1) IN GENERAL.—Before promulgating a regulation under
this Act or issuing an order (except as provided in paragraph
(3)), the Commission shall consider the costs and benefits of
the action of the Commission.
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(2) CONSIDERATIONS.—The costs and benefits of the pro-
posed Commission action shall be evaluated in light of—

(A) considerations of protection of market participants
and the public;

(B) considerations of the efficiency, competitiveness,
and financial integrity of futures markets;

(C) considerations of price discovery;

(D) considerations of sound risk management prac-
tices; and

(E) other public interest considerations.

(3) AppLICABILITY.—This subsection does not apply to the
following actions of the Commission:

(A) An order that initiates, is part of, or is the result
of an adjudicatory or investigative process of the Commis-
sion.

(B) An emergency action.

(C) A finding of fact regarding compliance with a re-
quirement of the Commission.

(b) ANTITRUST LAWS.—The Commission shall take into consid-
eration the public interest to be protected by the antitrust laws and
endeavor to take the least anticompetitive means of achieving the
objectives of this Act, as well as the policies and purposes of this
Act, in issuing any order or adopting any Commission rule or regu-
lation (including any exemption under section 4(c) or 4c(b)), or in
requiring or approving any bylaw, rule, or regulation of a contract
market or registered futures association established pursuant to
section 17 of this Act.

[IMARKET REPORTS]

Sec. 16. [7 U.S.C. 20] (a) The Commission may conduct reg-
ular investigations of the markets for goods, articles, services,
rights, and interests which are the subject of futures contracts, and
furnish reports of the findings of these investigations to the public
on a regular basis. These market reports shall, where appropriate,
include information on the supply, demand, prices, and other condi-
tions in the United States and other countries with respect to such
goods, articles, services, rights, interests, and information respect-
ing the futures markets.

(b) The Commission shall cooperate with the Department of
Agriculture and any other Department or Federal agency which
makes market investigations to avoid unnecessary duplication of
information-gathering activities.

(¢) The Department of Agriculture and any other Department
or Federal agency which has market information sought by the
Commission shall furnish it to the Commission upon the request of
any authorized employee of the Commission. The Commission shall
abide by any rules of confidentiality applying to such information.

(d) The Commission shall not disclose in such reports data and
information which would separately disclose the business trans-
actions or market positions of any person and trade secrets or
names of customers except as provided in section 8 of this Act.

(e) This section shall not apply to investigations involving any
security underlying a security futures product.
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[REGISTERED FUTURES ASSOCIATIONSI

Sec. 17. [7 U.S.C. 211 (a) Any association of persons may be
registered with the Commission as a registered futures association
pursuant to subsection (b) of this section, under the terms and con-
ditions hereinafter provided in this section, by filing with the Com-
mission for review and approval a registration statement in such
form as the Commission may prescribe, setting forth the informa-
tion, and accompanied by the documents, below specified:

(1) Data as to its organization, membership, and rules of
procedure, and such other information as the Commission may
by rules and regulations require as necessary or appropriate in
the public interest; and

(2) Copies of its constitution, charter, or articles of incorpo-
ration or association, with all amendments thereto, and of its
bylaws, and of any rules or instruments corresponding to the
foregoing, whatever the name, hereinafter in this section col-
lectively referred to as the “rules of the association”.

(b) An applicant association shall not be registered as a futures
association unless the Commission finds, under standards estab-
lished by the Commission, that—

(1) such association is in the public interest and that it
will be able to comply with the provisions of this section and
the rules and regulations thereunder and to carry out the pur-
poses of this section;

(2) the rules of the association provide that any person reg-
istered under this Act, registered entity, or any other person
designated pursuant to the rules of the Commission as eligible
for membership may become a member of such association, ex-
cept such as are excluded pursuant to paragraph (3) or (4) of
this subsection, or a rule of the association permitted under
this paragraph. The rules of the association may restrict mem-
bership in such association on such specified basis relating to
the type of business done by its members, or on such other
specified and appropriate basis, as appears to the Commission
to be necessary or appropriate in the public interest and to
carry out the purpose of this section. Rules adopted by the as-
sociation may provide that the association may, unless the
Commission directs otherwise in cases in which the Commis-
sion finds it appropriate in the public interest so to direct,
deny admission to, or refuse to continue in such association
any person if (i) such person, whether prior or subsequent to
becoming registered as such, or (ii) any person associated with-
in the meaning of “associated person” as set forth in section 4k
of this Act, whether prior or subsequent to becoming so associ-
ated, has been and is suspended or expelled from a registered
entity or has been and is barred or suspended from being asso-
ciated with all members of such registered entity, for violation
of any rule of such registered entity;

(3) the rules of the association provide that, except with
the approval or at the direction of the Commission in cases in
which the Commission finds it appropriate in the public inter-
est so to approve or direct, no person shall be admitted to or
continued in membership in such association, if such person—
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(A) has been and is suspended or expelled from a reg-
istered futures association or from a registered entity or
has been and is barred or suspended from being associated
with all members of such association or from being associ-
ated with all members of such registered entity, for viola-
tion of any rule of such association or registered entity
which prohibits any act or transaction constituting conduct
inconsistent with just and equitable principles of trade, or
requires any act the omission of which constitutes conduct
inconsistent with just and equitable principles of trade;

(B) is subject to an order of the Commission denying,
suspending, or revoking his registration pursuant to sec-
tion 6(c) of this Act, or expelling or suspending him from
membership in a registered futures association or a reg-
istered entity, or barring or suspending him from being as-
sociated with a futures commission merchant;

(C) whether prior or subsequent to becoming a mem-
ber, by his conduct while associated with a member, was
a cause of any suspension, expulsion, or order of the char-
acter described in clause (A) or (B) which is in effect with
respect to such member, and in entering such a suspen-
sion, expulsion, or order, the Commission or any such reg-
istered entity or association shall have jurisdiction to de-
termine whether or not any person was a cause thereof; or

(D) has associated with him any person who is known,
or in the exercise of reasonable care should be known, to
him to be a person who would be ineligible for admission
to or continuance in membership under clause (A), (B), or
(C) of this paragraph;

(4) the rules of the association provide that, except with
the approval or at the direction of the Commission in cases in
which the Commission finds it appropriate in the public inter-
est so to approve or direct, no person shall become a member
and no natural person shall become a person associated with
a member, unless such person is qualified to become a member
or a person associated with a member in conformity with speci-
fied and appropriate standards with respect to the training, ex-
perience, and such other qualifications of such person as the
association finds necessary or desirable, and in the case of a
member, the financial responsibility of such a member. For the
purpose of defining such standards and the application thereof,
such rules may—

(A) appropriately classify prospective members (taking
into account relevant matters, including type or nature of
business done) and persons proposed to be associated with
members;

(B) specify that all or any portion of such standard
shall be applicable to any such class;

(C) require persons in any such class to pass examina-
tions prescribed in accordance with such rules;

(D) provide that persons in any such class other than
prospective members and partners, officers and super-
visory employees (which latter term may be defined by
such rules and as so defined shall include branch man-
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agers of members) of members, may be qualified solely on

the basis of compliance with specified standards of train-

ing and such other qualifications as the association finds
appropriate;
(E) provide that applications to become a member or

a person associated with a member shall set forth such

facts as the association may prescribe as to the training,

experience, and other qualifications (including, in the case
of an applicant for membership, financial responsibility) of
the applicant and that the association shall adopt proce-
dures for verification of qualifications of the applicant,
which may require the applicant to be fingerprinted and to
submit, or cause to be submitted, such fingerprints to the

Attorney General for identification and appropriate proc-

essing. Notwithstanding any other provision of law, such

an association may receive from the Attorney General all
the results of such identification and processing; and

(F) require any class of persons associated with a
member to be registered with the association in accordance
with procedures specified by such rules (and any applica-
tion or document supplemental thereto required by such
rules of a person seeking to be registered with such asso-
ciation shall, for the purposes of section 6(c) of the Act, be
deemed an application required to be filed under this sec-
tion);

(5) the rules of the association assure a fair representation
of its members in the adoption of any rule of the association
or amendment thereto, the selection of its officers and direc-
tors, and in all other phases of the administration of its affairs;

(6) the rules of the association provide for the equitable al-
location of dues among its members, to defray reasonable ex-
penses of administration;

(7) the rules of the association are designed to prevent
fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, in general, to protect the
public interest, and to remove impediments to and perfect the
mechanism of free and open futures trading;

(8) the rules of the association provide that its members
and persons associated with its members shall be appropriately
disciplined, by expulsion, suspension, fine, censure, or being
suspended or barred from being associated with all members,
or any other fitting penalty, for any violation of its rules;

(9) the rules of the association provide a fair and orderly
procedure with respect to the disciplining of members and per-
sons associated with members and the denial of membership to
any person seeking membership therein or the barring of any
person from being associated with a member. In any pro-
ceeding to determine whether any member or other person
shall be disciplined, such rules shall require that specific
charges be brought; that such member or person shall be noti-
fied of, and be given an opportunity to defend against, such
charges; that a record shall be kept; and that the determina-
tion shall include—
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(A) a statement setting forth any act or practice in
which such member or other person may be found to have
engaged, or which such member or other person may be
found to have omitted,;

(B) a statement setting forth the specific rule or rules
of the association of which any such act or practice, or
omission to act, is deemed to be in violation;

(C) a statement whether the acts or practices prohib-
ited by such rule or rules, or the omission of any act re-
quired thereby, are deemed to constitute conduct incon-
sistent with just and equitable principles of trade; and

(D) a statement setting forth the penalty imposed; 3°

In any proceeding to determine whether a person shall be de-
nied membership or whether any person shall be barred from
being associated with a member, such rules shall provide that
the person shall be notified of, and be given an opportunity to
be heard upon, the specific grounds for denial or bar which are
under consideration; that a record shall be kept; and that the
determination shall set forth the specific grounds upon which
the denial or bar is based;

(10) the rules of the association provide a fair, equitable,
and expeditious procedure through arbitration or otherwise for
the settlement of customers’ claims and grievances against any
member or employee thereof: Provided, That (A) the use of
such procedure by a customer shall be voluntary, (B) the term
“customer” as used in this paragraph shall not include another
member of the association, and (C) in the case of a claim aris-
ing from a violation in the execution of an order on the floor
of a registered entity, such procedure shall provide, to the ex-
tent appropriate—

(i) for payment of actual damages proximately caused
by such violation. If an award of actual damages is made
against a floor broker in connection with the execution of
a customer order, and the futures commission merchant
which selected the floor broker for the execution of the cus-
tomer order is held to be responsible under section 2(a)(1)
for the floor broker’s violation, such futures commission
merchant may be required to satisfy such award; and

(i1) where the violation is willful and intentional, for
payment to the customer of punitive or exemplary dam-
ages, in addition to losses proximately caused by the viola-
tion, in an amount equal to no more than two times the
amount of such losses. If punitive or exemplary damages
are awarded against a floor broker in connection with the
execution of a customer order, and the futures commission
merchant which selected the floor broker for the execution
of such order is held to be responsible under section 2(a)(1)
for the floor broker’s violation, such futures commission
merchant may be required to satisfy the award of punitive
or exemplary damages if the floor broker fails to do so, ex-
cept that such requirement shall apply to the futures com-

39 S0 in original. Probably should be a period.
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mission merchant only if it willfully and intentionally se-

lected the floor broker with the intent to assist or facilitate

the floor broker’s violation; and 40

(11) such association provides for meaningful representa-
tion on the governing board of such association of a diversity
of membership interests and provides that no less than 20 per-
cent of the regular voting members of such board be comprised
of qualified nonmembers of or persons who are not regulated

by such association. 41

(12)(A)%2 such association provides on all major discipli-
nary committees for a diversity of membership sufficient to en-
sure fairness and to prevent special treatment or preference for
any person in the conduct of disciplinary proceedings and the

assessment of penalties. 43

(13) A4* major disciplinary committee hearing a discipli-
nary matter shall include—

(A) qualified persons representing segments of the as-
sociation membership other than that of the subject of the
proceeding; and

(B) where appropriate to carry out the purposes of this
paragraph, qualified persons who are not members of the
association.

(¢c) The Commission may, after notice and opportunity for hear-
ing, suspend the registration of any futures association if it finds
that the rules thereof do not conform to the requirements of the
Commission, and any such suspension shall remain in effect until
the Commission issues an order determining that such rules have
been modified to conform with such requirements.

(d) In addition to the fees and charges authorized by section
8a(1) of this Act, each person registered under this Act, who is not
a member of a futures association registered pursuant to this sec-
tion, shall pay to the Commission such reasonable fees and charges
as may be necessary to defray the costs of additional regulatory du-
ties required to be performed by the Commission because such per-
son is not a member of a registered futures association. The Com-
mission shall establish such additional fees and charges by rules
and regulations.

(e) Any person registered under this Act, who is not a member
of a futures association registered pursuant to this section, in addi-
tion to the other requirements and obligations of this Act and the
regulations thereunder shall be subject to such other rules and reg-
ulations as the Commission may find necessary to protect the pub-
lic interest and promote just and equitable principles of trade.

(f) Upon filing of an application for registration pursuant to
subsection (a), the Commission may by order grant such registra-
tion if the requirements of this section are satisfied. If, after appro-
priate notice and opportunity for hearing, it appears to the Com-
mission that any requirement of this section is not satisfied, the
Commission shall by order deny such registration.

40 So in original. The “and” probably should be struck.

41So in original. The period probably should be a semicolon.
4280 in original. Probably should strike “(A)”.

43 So in original. The period probably should be “; and”.

44 S0 in original. “A” probably should be lowercase.
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(g) A registered futures association may, upon such reasonable
notice as the Commission may deem necessary in the public inter-
est, withdraw from registration by filing with the Commission a
written notice of withdrawal in such form as the Commission may
by rules and regulations prescribe.

(h)(1) If any registered futures association takes any final dis-
ciplinary action against a member of the association or a person as-
sociated with a member, denies admission to any person seeking
membership therein, or bars any person from being associated with
a member, the association promptly shall give notice thereof to
such member or person and file notice thereof with the Commis-
sion. The notice shall be in such form and contain such information
as the Commission, by rule or regulation, may prescribe as nec-
essary or appropriate to carry out the purposes of this Act.

(2) Any action with respect to which a registered futures asso-
ciation is required by paragraph (1) to file notice shall be subject
to review by the Commission on its motion, or on application by
any person aggrieved by the action. Such application shall be filed
within 30 days after the date such notice is filed with the Commis-
sion and received by the aggrieved person, or within such longer
period as the Commission may determine.

(3)(A) Application to the Commission for review, or the institu-
tion of review by the Commission on its own motion, shall not oper-
ate as a stay of such action unless the Commission otherwise or-
ders, summarily or after notice and opportunity for hearing on the
question of a stay (which hearing may consist solely of the submis-
sion of affidavits or presentation of oral arguments).

(B) The Commission shall establish procedures for expedited
consideration and determination of the question of a stay.

(i)(1) In a proceeding to review a final disciplinary action taken
by a registered futures association against a member thereof or a
person associated with a member, after appropriate notice and op-
portunity for a hearing (which hearing may consist solely of consid-
eration of the record before the association and opportunity for the
presentation of supporting reasons to affirm, modify, or set aside
the sanction imposed by the association)—

(A) if the Commission finds that—

(i) the member or person associated with a member
has engaged in the acts or practices, or has omitted the
acts, that the association has found the member or person
to have engaged in or omitted;

(i1) the acts or practices, or omissions to act, are in vio-
lation of the rules of the association specified in the deter-
mination of the association; and

(iii) such rules are, and were applied in a manner, con-
sistent with the purposes of this Act,

the Commission, by order, shall so declare and, as appropriate,

affirm the sanction imposed by the association, modify the

sanction in accordance with paragraph (2), or remand the case
to the association for further proceedings; or
(B) if the Commission does not make any such finding, the

Commission, by order, shall set aside the sanction imposed by

the association and, if appropriate, remand the case to the as-

sociation for further proceedings.
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(2) If, after a proceeding under paragraph (1), the Commission
finds that any penalty imposed on a member or person associated
with a member is excessive or oppressive, having due regard for
the public interest, the Commission, by order, shall cancel, reduce,
or require the remission of the penalty.

(3) In a proceeding to review the denial of membership in a
registered futures association or the barring of any person from
being associated with a member, after appropriate notice and op-
portunity for a hearing (which hearing may consist solely of consid-
eration of the record before the association and opportunity for the
presentation of supporting reasons to affirm, modify, or set aside
the action of the association)—

(A) if the Commission finds that—

(i) the specific grounds on which the denial or bar is
based exist in fact;

(ii) the denial or bar is in accordance with the rules
of the association; and

(iii) such rules are, and were applied in a manner, con-
sistent with the purposes of this Act,

the Commission, by order, shall so declare and, as appropriate,

affirm or modify the action of the association, or remand the

case to the association for further proceedings; or
(B) if the Commission does not make any such finding, the

Commission, by order, shall set aside the action of the associa-

tion and require the association to admit the applicant to mem-

bership or permit the person to be associated with a member,
or, as appropriate, remand the case to the association for fur-
ther proceedings.

(4) Any person aggrieved by a final order of the Commission
entered under this subsection may file a petition for review with
a United States court of appeals in the same manner as provided
in section 6(c).

(j) Every registered futures association shall file with the Com-
mission in accordance with such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest, copies of any changes in or additions to the rules of the as-
sociation, and such other information and documents as the Com-
mission may require to keep current or to supplement the registra-
tion statement and documents filed pursuant to subsection (a) of
this section. A registered futures association shall submit to the
Commission any change in or addition to its rules and may make
such rules effective ten days after receipt of such submission by the
Commission unless, within the ten-day period, the registered fu-
tures association requests review and approval thereof by the Com-
mission or the Commission notifies such registered futures associa-
tion in writing of its determination to review such rules for ap-
proval. The Commission shall approve such rules if such rules are
determined by the Commission to be consistent with the require-
ments of this section and not otherwise in violation of this Act or
the regulations issued pursuant to this Act, and the Commission
shall disapprove, after appropriate notice and opportunity for hear-
ing, any such rule which the Commission determines at any time
to be inconsistent with the requirements of this section or in viola-
tion of this Act or the regulations issued pursuant to this Act. If
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the Commission does not approve or institute disapproval pro-
ceedings with respect to any rule within one hundred and eighty
days after receipt or within such longer period of time as the reg-
istered futures association may agree to, or if the Commission does
not conclude a disapproval proceeding with respect to any rule
within one year after receipt or within such longer period as the
registered futures association may agree to, such rule may be made
effective by the registered futures association until such time as
the Commission disapproves such rule in accordance with this sub-
section.

(k)(1) The Commission is authorized by order to abrogate any
rule of a registered futures association, if after appropriate notice
and opportunity for hearing, it appears to the Commission that
such abrogation is necessary or appropriate to assure fair dealing
by the members of such association, to assure a fair representation
of its members in the administration of its affairs or effectuate the
purposes of this section.

(2) The Commission may in writing request any registered fu-
tures association to adopt any specified alteration or supplement to
its rules with respect to any of the matters hereinafter enumer-
ated. If such association fails to adopt such alteration or supple-
ment within a reasonable time, the Commission is authorized by
order to alter or supplement the rules of such association in the
manner theretofore requested, or with such modifications of such
alteration or supplement as it deems necessary if, after appropriate
notice and opportunity for hearing, it appears to the Commission
that such alteration or supplement is necessary or appropriate in
the public interest or to effectuate the purposes of this section, with
respect to—

(A) the basis for, and procedure in connection with, the de-
nial of membership or the barring from being associated with
a member or the disciplining of members or persons associated
with members, or the qualifications required for members or
natural persons associated with members or any class thereof:

(B) the method for adoption of any change in or addition
to the rules of the association;

(C) the method of choosing officers and directors.

(1) The Commission is authorized, if such action appears to it
to be necessary or appropriate in the public interest or to carry out
the purposes of this section—

(1) after appropriate notice and opportunity for hearing, by
order to suspend for a period not exceeding twelve months or
to revoke the registration of a registered futures association, if
the Commission finds that such association has violated any
provisions of this Act or any rule or regulation thereunder, or
has failed to enforce compliance with its own rules, or has en-
gaged in any other activity tending to defeat the purposes of
this Act;

(2) after appropriate notice and opportunity for hearing, by
order to suspend for a period not exceeding twelve months or
to expel from a registered futures association any member
thereof, or to suspend for a period not exceeding twelve months
or to bar any person from being associated with a member
thereof, if the Commission finds that such member or person—
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(A) has violated any provision of this Act or any rule
or regulation thereunder, or has effected any transaction
for any other person who, he had reason to believe, was
violating with respect to such transaction any provision of
this Act or any rule or regulation thereunder; or

(B) has willfully violated any provision of this Act, as
amended, or of any rule, regulation, or order thereunder,
or has effected any transaction for any other person who,
he had reason to believe, was willfully violating with re-
spect to such transaction any provision of such Act or rule,
regulation, or order; and
(3) after appropriate notice and opportunity for hearing, by

order to remove from office any officer or director of a reg-

istered futures association who, the Commission finds, has
willfully failed to enforce the rules of the association, or has
willfully abused his authority.

(m) Notwithstanding any other provision of law, the Commis-
sion may approve rules of futures associations that, directly or indi-
rectly, require persons eligible for membership in such associations
to become members of at least one such association, upon a deter-
mination by the Commission that such rules are necessary or ap-
propriate to achieve the purposes and objectives of this Act.

(n) The Commission shall include in its annual reports to Con-
gress information concerning any futures associations registered
pursuant to this section and the effectiveness of such associations
in regulating the practices of the members.

(0)(1) The Commission may require any futures association
registered pursuant to this section to perform any portion of the
registration functions under this Act with respect to each member
of the association other than a registered entity and with respect
to each associated person of such member, in accordance with
rules, notwithstanding any other provision of law, adopted by such
futures association and submitted to the Commission pursuant to
section 17(j) of this Act, and subject to the provisions of this Act
applicable to registrations granted by the Commission.

(2) In performing any Commission registration function author-
ized by the Commission under section 8a(10), this section, or any
other applicable provisions of this Act, a futures association may
issue orders (A) to refuse to register any person, (B) to register con-
ditionally any person, (C) to suspend the registration of any person,
(D) to place restrictions on the registration of any person, or (E) to
revoke the registration of any person. If such an order is the final
decision of the futures association, any person against whom the
order has been issued may petition the Commission to review the
decision. The Commission may on its own initiative or upon peti-
tion decline review or grant review and affirm, set aside, or modify
such an order of the futures association; and the findings of the fu-
tures association as to the facts, if supported by the weight of the
evidence, shall be conclusive. Unless the Commission grants review
under this section of an order concerning registration issued by a
futures association, the order of the futures association shall be
considered to be an order issued by the Commission.

(3) Nothing in this section shall affect the Commission’s au-
thority to review the granting of a registration application by a reg-
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istered futures association that is performing any Commission reg-
istration function authorized by the Commission under section
8a(10), this section, or any other applicable provision of this Act.

(4) If a person against whom a futures association has issued
a registration order under this subsection petitions the Commission
to review that order and the Commission declines to take review,
such person may file a petition for review with a United States
court of appeals, in accordance with section 6(c) of this Act.

(p) Notwithstanding any other provision of this section, each
futures association registered under this section on the date of en-
actment of the Futures Trading Act of 1982, shall adopt and sub-
mit for Commission approval not later than ninety days after such
date of enactment, and each futures association that applies for
registration after such date shall adopt and include with its appli-
cation for registration, rules of the association that require the as-
sociation to—

(1) establish training standards and proficiency testing for
persons involved in the solicitation of transactions subject to
the provisions of this Act, supervisors of such persons, and all
persons for which it has registration responsibilities, and a
program to audit and enforce compliance with such standards;

(2) establish minimum capital, segregation, and other fi-
nancial requirements applicable to its members for which such
requirements are imposed by the Commission and implement
a program to audit and enforce compliance with such require-
ments, except that such requirements may not be less strin-
gent an those imposed on such firms by this Act or by Commis-
sion regulation;

(3) establish minimum standards governing the sales prac-
tices of its members and persons associated therewith for
transactions subject to the provisions of this Act; and

(4) establish special supervisory guidelines to protect the
public interest relating to the solicitation by telephone of new
futures or options accounts and make such guidelines applica-
ble to those members determined to require such guidelines in
accordance with standards established by the Commission con-
sistent with this Act. Such guidelines may include a require-
ment that, with respect to a customer with no previous futures
or commodity options trading experience, the member may not
enter an order for the account of such customer for a period of
three days following opening of the account and receipt of a
signed acknowledgment by the customer of receipt of a risk
disclosure statement.

(q)*5(1) The Commission shall issue regulations requiring each
registered futures association to establish and make available to
the public a schedule of major violations of any rule within the dis-
ciplinary jurisdiction of such registered futures association.

(2) The regulations issued by the Commission pursuant to this
subsection shall prohibit, for a period of time to be determined by
the Commission, any member of a registered futures association
who is found to have committed any major violation from service

45S0 in original. Subsection (q) was added to section 17 twice. This later version of subsection
(q) was added by section 206(b)(2) of the Futures Trading Practices Act of 1992.
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on the governing board of any registered futures association or reg-
istered entity, or on any disciplinary committee thereof.

(q@)46 Each futures association registered under this section
shall develop a comprehensive program that fully implements the
rules approved by the Commission under this section as soon as
practicable but not later than September 30, 1985, in the case of
any futures association registered on the date of enactment of the
Futures Trading Act of 1982, and not later than two and one-half
years after the date of registration in the case of any other futures
association registered under this section.

(r) Consistent with this Act, each futures association registered
under this section shall issue such rules as are necessary to avoid
duplicative or conflicting rules applicable to any futures commis-
sion merchant registered with the Commission pursuant to section
4f(a) of this Act (except paragraph (2) thereof), that is also reg-
istered with the Securities and Exchange Commission pursuant to
section 15(b) of the Securities and Exchange Act of 1934 (except
paragraph (11) thereof), with respect to the application of—

(1) rules of such futures association of the type specified in
section 4d(e) involving security futures products; and

(2) similar rules of national securities associations reg-
istered pursuant to section 15A(a) of the Securities and Ex-
change Act of 1934 involving security futures products.

[RESEARCH AND INFORMATION PROGRAMS]

Sec. 18. [7 U.S.C. 22] (a) The Commission shall establish and
maintain, as part of its ongoing operations, research and informa-
tion programs to (1) determine the feasibility of trading by com-
puter, and the expanded use of modern information system tech-
nology, electronic data processing, and modern communication sys-
tems by commodity exchanges, boards of trade, and by the Com-
mission itself for purposes of improving, strengthening, facilitating,
or regulating futures trading operations; (2) assist in the develop-
ment of educational and other informational materials regarding
futures trading for dissemination and use among producers, market
users, and the general public; and (3) carry out the general pur-
poses of this Act.

(b) The Commission shall include in its annual reports to Con-
gress plans and findings with respect to implementing this section.

[STANDARDIZED CONTRACTS FOR CERTAIN COMMODITIES
PROHIBITEDI]

Sec. 19. [7 U.S.C. 23] (a) Except as authorized under sub-
section (b), no person shall offer to enter into, enter into, or confirm
the execution of, any transaction for the delivery of any commodity
under a standardized contract commonly known to the trade as a
margin account, margin contract, leverage account, or leverage con-
tract, or under any contract, account, arrangement, scheme, or de-
vice that the Commission determines serves the same function or
functions as such a standardized contract, or is marketed or man-

46 S0 in original. Subsection (q) was added to section 17 twice. This original version of sub-
section (q) was added by section 233(5) of Public Law 97-444.
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aged in substantially the same manner as such a standardized con-
tract.

(b)(1) Subject to paragraph (2), no person shall offer to enter
into enter into, or confirm the execution of, any transaction for the
delivery of silver bullion, gold bullion, bulk silver coins, bulk gold
coins, or platinum under a standardized contract described in sub-
section (a), contrary to the terms of any rule, regulation, or order
that the Commission shall prescribe, which may include terms de-
signed to ensure the financial solvency of the transaction or pre-
vent manipulation or fraud. Such rule, regulation, or order may be
made only after notice and opportunity for hearing. The Commis-
sion may set different terms and conditions for transactions involv-
ing different commodities.

(2) No person may engage in any activity described in para-
graph (1) who is not permitted to engage in such activity, by the
rules, regulations, and orders of the Commission in effect on the
date of the enactment of the Futures Trading Act of 1986, until the
Commission permits such person to engage in such activity in ac-
cordance with regulations issued in accordance with subsection
(e)(2).

(c)(1)(A) Not later than 2 years after the date of the enactment
of the Futures Trading Act of 1986, the Commission shall—

(i) with the assistance of a futures association registered
under this Act, conduct a survey concerning the persons inter-
ested in engaging in the business of offering to enter into, en-
tering into, or confirming the execution of, the transactions de-
scribed in subsection (b)(1); and

(i) transmit a report of the results of the survey to the
Committee on Agriculture of the House of Representatives and
the Committee on Agriculture, Nutrition, and Forestry of the
Senate.

(B) Notwithstanding any other provision of law, for purposes of
completing such report the Commission may direct, by rule, regula-
tion, or order, a futures association registered under this Act to
render such assistance as the Commission shall specify.

(C) Such report shall include the findings and any rec-
ommendations of the Commission concerning—

(i) whether such transactions serve an economic purpose;

(i) the most efficient manner, consistent with the public
interest, to permit additional persons to engage in the business
of offering to enter into, entering into, and confirming the exe-
cution of such transactions; and

(iii) the appropriate regulatory scheme to govern such
transactions to ensure the financial solvency of such trans-
actions and to prevent manipulation or fraud.

(2) The report shall also include Commission regulations gov-
erning such transactions. The regulations shall provide for permit-
ting additional persons to engage in such transactions. The regula-
tions shall become effective on the expiration of 90 calendar days
on which either House of Congress is in session after the date of
the transmittal of the report to Congress. The regulations—

(A) may authorize or require, notwithstanding any other
provision of law, a futures association registered under this Act
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to perform such responsibilities in connection with such trans-
actions as the Commission may specify; and
(B) may require that permission for additional persons to
engage in such business be given on a gradual basis, so as not
to place an undue burden on the resources of the Commission.
(d) This section shall not affect any rights or obligations aris-
ing out of any transaction subject to this section, as in effect before
the date of the enactment of the Futures Trading Act of 1986, that
was entered into, or the execution of which was confirmed, before
the date of the enactment of such Act.

[REGULATIONS RESPECTING COMMODITY BROKER
DEBTORS]

Sec. 20. [7 U.S.C. 24] (a) Notwithstanding title 11 of the
United States Code, the Commission may provide, with respect to
a commodity broker that is a debtor under chapter 7 of title 11 of
the United States Code, by rule or regulation—

(1) that certain cash, securities, other property, or com-
modity contracts are to be included in or excluded from cus-
tomer property or member property;

(2) that certain cash, securities, other property, or com-
modity contracts are to be specifically identifiable to a par-
ticular customer in a specific capacity;

(3) the method by which the business of such commodity
broker is to be conducted or liquidated after the date of the fil-
ing of the petition under such chapter, including the payment
and allocation of margin with respect to commodity contracts
not specifically identifiable to a particular customer pending
their orderly liquidation;

(4) any persons to which customer property and commodity
contracts may be transferred under section 766 of title 11 of
the United States Code; and

(5) how the net equity of a customer is to be determined.
(b) As used in this section, the terms “commodity broker”,

“commodity contract”, “customer”, “customer property”, “member
property”, “net equity”, and “security” have the meanings assigned
such terms for the purposes of subchapter IV of chapter 7 of title
11 of the United States Code.

(¢) The Commission shall exercise its authority to ensure that
securities held in a portfolio margining account carried as a futures
account are customer property and the owners of those accounts
are customers for the purposes of subchapter IV of chapter 7 of
title 11 of the United States Code.

SEC. 21. [7 U.S.C. 24a] SWAP DATA REPOSITORIES.
(a) REGISTRATION REQUIREMENT.—
(1) REQUIREMENT; AUTHORITY OF DERIVATIVES CLEARING
ORGANIZATION.—
(A) IN GENERAL.—It shall be unlawful for any person,
unless registered with the Commission, directly or indi-
rectly to make use of the mails or any means or instru-
mentality of interstate commerce to perform the functions
of a swap data repository.
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(B) REGISTRATION OF DERIVATIVES CLEARING ORGANIZA-
TIONS.—A derivatives clearing organization may register
as a swap data repository.

(2) INSPECTION AND EXAMINATION.—Each registered swap
data repository shall be subject to inspection and examination
by any representative of the Commission.

(3) COMPLIANCE WITH CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered, and maintain reg-
istration, as a swap data repository, the swap data reposi-
tory shall comply with—

(1) the requirements and core principles described
in this section; and

(i) any requirement that the Commission may im-
pose by rule or regulation pursuant to section 8a(5).

(B) REASONABLE DISCRETION OF SWAP DATA REPOSI-
TORY.—Unless otherwise determined by the Commission
by rule or regulation, a swap data repository described in
subparagraph (A) shall have reasonable discretion in es-
tablishing the manner in which the swap data repository
complies with the core principles described in this section.

(b) STANDARD SETTING.—

(1) DATA IDENTIFICATION.—

(A) IN GENERAL.—In accordance with subparagraph
(B), the Commission shall prescribe standards that specify
the data elements for each swap that shall be collected and
maintained by each registered swap data repository.

(B) REQUIREMENT.—In carrying out subparagraph (A),
the Commission shall prescribe consistent data element
standards applicable to registered entities and reporting
counterparties.

(2) DATA COLLECTION AND MAINTENANCE.—The Commis-
sion shall prescribe data collection and data maintenance
standards for swap data repositories.

(3) COMPARABILITY.—The standards prescribed by the
Commission under this subsection shall be comparable to the
data standards imposed by the Commission on derivatives
clearing organizations in connection with their clearing of
swaps.

(c) DUTIES.—A swap data repository shall—

(1) accept data prescribed by the Commission for each
swap under subsection (b);

(2) confirm with both counterparties to the swap the accu-
racy of the data that was submitted;

(3) maintain the data described in paragraph (1) in such
form, in such manner, and for such period as may be required
by the Commission;

(4)(A) provide direct electronic access to the Commission
(or any designee of the Commission, including another reg-
istered entity); and

(B) provide the information described in paragraph (1) in
such form and at such frequency as the Commission may re-
quire to comply with the public reporting requirements con-
tained in section 2(a)(13);
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(5) at the direction of the Commission, establish auto-
mated systems for monitoring, screening, and analyzing swap
data, including compliance and frequency of end user clearing
exemption claims by individual and affiliated entities;
(6) maintain the privacy of any and all swap transaction
information that the swap data repository receives from a swap
dealer, counterparty, or any other registered entity; and
(7) on a confidential basis pursuant to section 8, upon re-
quest, and after notifying the Commission of the request, make
available swap data obtained by the swap data repository, in-
cluding individual counterparty trade and position data, to—
(A) each appropriate prudential regulator;
(B) the Financial Stability Oversight Council,
(C) the Securities and Exchange Commission;
(D) the Department of Justice; and
(E) any other person that the Commission determines
to be appropriate, including—
(i) foreign financial supervisors (including foreign
futures authorities);
(ii) foreign central banks;
(iii) foreign ministries; and
(iv) other foreign authorities; and
(8) establish and maintain emergency procedures, backup
facilities, and a plan for disaster recovery that allows for the
timely recovery and resumption of operations and the fulfill-
ment of the responsibilities and obligations of the organization.
(d) CONFIDENTIALITY AGREEMENT.—Before the swap data re-
pository may share information with any entity described in sub-
section (c)(7), the swap data repository shall receive a written
agreement from each entity stating that the entity shall abide by
the confidentiality requirements described in section 8 relating to
the information on swap transactions that is provided.

(e) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(1) IN GENERAL.—Each swap data repository shall des-
ignate an individual to serve as a chief compliance officer.

(2) DuTIES.—The chief compliance officer shall—

(A) report directly to the board or to the senior officer
of the swap data repository;

(B) review the compliance of the swap data repository
with respect to the requirements and core principles de-
scribed in this section;

(C) in consultation with the board of the swap data re-
pository, a body performing a function similar to the board
of the swap data repository, or the senior officer of the
swap data repository, resolve any conflicts of interest that
may arise;

(D) be responsible for administering each policy and
procedure that is required to be established pursuant to
this section;

(E) ensure compliance with this Act (including regula-
tions) relating to agreements, contracts, or transactions,
including each rule prescribed by the Commission under
this section;
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(F) establish procedures for the remediation of non-
compliance issues identified by the chief compliance officer
through any—

(i) compliance office review;

(i1) look-back;

(iii) internal or external audit finding;

(iv) self-reported error; or

(v) validated complaint; and
(G) establish and follow appropriate procedures for the

handling, management response, remediation, retesting,
and closing of noncompliance issues.
(3) ANNUAL REPORTS.—

(A) IN GENERAL.—In accordance with rules prescribed
by the Commission, the chief compliance officer shall an-
nually prepare and sign a report that contains a descrip-
tion of—

(1) the compliance of the swap data repository of
the chief compliance officer with respect to this Act
(including regulations); and

(ii) each policy and procedure of the swap data re-
pository of the chief compliance officer (including the
code of ethics and conflict of interest policies of the
swap data repository).

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall—

(i) accompany each appropriate financial report of
the swap data repository that is required to be fur-
nisollled to the Commission pursuant to this section;
an

(i1) include a certification that, under penalty of
law, the compliance report is accurate and complete.

(f) Core PRINCIPLES APPLICABLE To SwAp DATA REPOSI-

TORIES.—

August 3, 2018

(1) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this Act, a swap data re-
pository shall not—

(A) adopt any rule or take any action that results in
any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on the
trading, clearing, or reporting of transactions.

(2) GOVERNANCE ARRANGEMENTS.—Each swap data reposi-
tory shall establish governance arrangements that are trans-
parent—

(A) to fulfill public interest requirements; and

(B) to support the objectives of the Federal Govern-
ment, owners, and participants.

(3) CONFLICTS OF INTEREST.—Each swap data repository
shall—

(A) establish and enforce rules to minimize conflicts of
interest in the decision-making process of the swap data
repository; and

(B) establish a process for resolving conflicts of inter-
est described in subparagraph (A).

(4) ADDITIONAL DUTIES DEVELOPED BY COMMISSION.—
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(A) IN GENERAL.—The Commission may develop 1 or
more additional duties applicable to swap data reposi-
tories.

(B) CONSIDERATION OF EVOLVING STANDARDS.—In de-
veloping additional duties under subparagraph (A), the
Commission may take into consideration any evolving
standard of the United States or the international commu-
nity.

(C) ADDITIONAL DUTIES FOR COMMISSION DESIGNEES.—
The Commission shall establish additional duties for any
registrant described in section 1a(48) in order to minimize
conflicts of interest, protect data, ensure compliance, and
guarantee the safety and security of the swap data reposi-
tory.

(g) REQUIRED REGISTRATION FOR SWAP DATA REPOSITORIES.—
Any person that is required to be registered as a swap data reposi-
tory under this section shall register with the Commission regard-
less of whether that person is also licensed as a bank or registered
with the Securities and Exchange Commission as a swap data re-
pository.

(h) RULES.—The Commission shall adopt rules governing per-
sons that are registered under this section.

[PRIVATE RIGHTS OF ACTIONI]

Sec. 22. [7 U.S.C. 25] (a)(1) Any person (other than a reg-
istered entity or registered futures association) who violates this
Act or who willfully aids, abets, counsels, induces, or procures the
commission of a violation of this Act shall be liable for actual dam-
ages resulting from one or more of the transactions referred to in
subparagraphs (A) through (D) of this paragraph and caused by
such violation to any other person—

(A) who received trading advice from such person for a fee;
(B) who made through such person any contract of sale of
any commodity for future delivery (or option on such contract
or any commodity) or any swap; or who deposited with or paid
to such person money, securities, or property (or incurred debt
in lieu thereof) in connection with any order to make such con-

tract or any swap; 47

(C) who purchased from or sold to such person or placed
through such person an order for the purchase or sale of—

(i) an option subject to section 4c of this Act (other
than an option purchased or sold on a registered entity or
other board of trade);

(i1) a contract subject to section 19 of this Act; or

(iii) an interest or participation in a commodity pool;
or

(iv)48 a swap; or
(D) who purchased or sold a contract referred to in sub-
paragraph (B) hereof or swap if the violation constitutes—

47Sec. 749(h)(1)(B) of P.L. 111-203 (124 Stat. 1748) amened sec. 22(a)(1)(B) by inserting “or
any swap” after “such contract”, without specifying which “such contract” in the subpara. The
amendment was executed to the last occurrence of “such contract” to effectuate the probable in-
tent of Congress.

48 So in original. Probably should be indented to conform to clauses (i) through (iii).
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(i) the use or employment of, or an attempt to use or
employ, in connection with a swap, or a contract of sale of
a commodity, in interstate commerce, or for future delivery
on or subject to the rules of any registered entity, any ma-
nipulative device or contrivance in contravention of such
rules and regulations as the Commission shall promulgate
by not later than 1 year after the date of enactment of the
Bodd-Frank Wall Street Reform and Consumer Protection

ct; or

(i1) a manipulation of the price of any such contract or
swap or the price of the commodity underlying such con-
tract or swap.

(2) Except as provided in subsection (b), the rights of action au-
thorized by this subsection and by sections 5(d)(13), 5b(c)(2)(H), 14,
and 17(b)(10) of this Act shall be the exclusive remedies under this
Act available to any person who sustains loss as a result of any al-
leged violation of this Act. Nothing in this subsection shall limit or
abridge the rights of the parties to agree in advance of a dispute
upon any forum for resolving claims under this section, including
arbitration.

(8) In any action arising from a violation in the execution of
an order on the floor of a registered entity, the person referred to
in paragraph (1) shall be liable for—

(A) actual damages proximately caused by such violation.

If an award of actual damages is made against a floor broker

in connection with the execution of a customer order, and the

futures commission merchant which selected the floor broker
for the execution of the customer order is held to be respon-
sible under section 2(a)(1) for the floor broker’s violation, such
futures commission merchant may be required to satisfy such
award; and

(B) where the violation is willful and intentional, punitive
or exemplary damages equal to no more than two times the
amount of such actual damages. If an award of punitive or ex-
emplary damages is made against a floor broker in connection
with the execution of a customer order, and the futures com-
mission merchant which selected the floor broker for the execu-
tion of the customer order is held to be responsible under sec-
tion 2(a)(1) for the floor broker’s violation, such futures com-
mission merchant may be required to satisfy such award if the
floor broker fails to do so, except that such requirement shall
apply to the futures commission merchant only if it willfully
and intentionally selected the floor broker with the intent to
assist or facilitate the floor broker’s violation.

(4) CONTRACT ENFORCEMENT BETWEEN ELIGIBLE COUNTERPAR-
TIES.—

(A) IN GENERAL.—No hybrid instrument sold to any inves-
tor shall be void, voidable, or unenforceable, and no party to

a hybrid instrument shall be entitled to rescind, or recover any

payment made with respect to, the hybrid instrument under

this section or any other provision of Federal or State law,
based solely on the failure of the hybrid instrument to comply
with the terms or conditions of section 2(f) or regulations of the

Commission.
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(B) Swaps.—No agreement, contract, or transaction be-
tween eligible contract participants or persons reasonably be-
lieved to be eligible contract participants shall be void, void-
able, or unenforceable, and no party to such agreement, con-
tract, or transaction shall be entitled to rescind, or recover any
payment made with respect to, the agreement, contract, or
transaction under this section or any other provision of Federal
or State law, based solely on the failure of the agreement, con-
tract, or transaction—

(i) to meet the definition of a swap under section 1la;
or
(i) to be cleared in accordance with section 2(h)(1).

(5) LEGAL CERTAINTY FOR LONG-TERM SWAPS ENTERED INTO
BEFORE THE DATE OF ENACTMENT OF THE WALL STREET TRANS-
PARENCY AND ACCOUNTABILITY ACT OF 2010.—

(A) EFFEcT ON swAPS.—Unless specifically reserved in the
applicable swap, neither the enactment of the Wall Street
Transparency and Accountability Act of 2010, nor any require-
ment under that Act or an amendment made by that Act, shall
constitute a termination event, force majeure, illegality, in-
creased costs, regulatory change, or similar event under a swap
(including any related credit support arrangement) that would
permit a party to terminate, renegotiate, modify, amend, or
supplement 1 or more transactions under the swap.

(B) POSITION LIMITS.—Any position limit established under
the Wall Street Transparency and Accountability Act of 2010
shall not apply to a position acquired in good faith prior to the
effective date of any rule, regulation, or order under the Act
that establishes the position limit; provided, however, that
such positions shall be attributed to the trader if the trader’s
position is increased after the effective date of such position
limit rule, regulation, or order.

(6) CONTRACT ENFORCEMENT FOR FOREIGN FUTURES CON-
TRACTS.—A contract of sale of a commodity for future delivery trad-
ed or executed on or through the facilities of a board of trade, ex-
change, or market located outside the United States for purposes
of section 4(a) shall not be void, voidable, or unenforceable, and a
party to such a contract shall not be entitled to rescind or recover
any payment made with respect to the contract, based on the fail-
ure of the foreign board of trade to comply with any provision of
this Act.

(b)(1)(A) A registered entity that fails to enforce any bylaw,
rule, regulation, or resolution that it is required to enforce by sec-
tion 5, 5b, 5¢, 5h, or 21, (B) a licensed board of trade that fails to
enforce any bylaw, rule, regulation, or resolution that it is required
to enforce by the Commission, or (C) any registered entity that in
enforcing any such bylaw, rule, regulation, or resolution violates
this Act or any Commission rule, regulation, or order, shall be lia-
ble for actual damages sustained by a person who engaged in any
transaction on or subject to the rules of such registered entity to
the extent of such person’s actual losses that resulted from such
transaction and were caused by such failure to enforce or enforce-
ment of such bylaws, rules, regulations, or resolutions.
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(2) A registered futures association that fails to enforce any
bylaw or rule that is required under section 17 of this Act or in en-
forcing any such bylaw or rule violates this Act or any Commission
rule, regulation, or order shall be liable for actual damages sus-
tained by a person that engaged in any transaction specified in
subsection (a) of this section to the extent of such person’s actual
losses that resulted from such transaction and were caused by such
failure to enforce or enforcement of such bylaw or rule.

(3) Any individual who, in the capacity as an officer, director,
governor, committee member, or employee of4° registered entity or
a registered futures association willfully aids, abets, counsels, in-
duces, or procures any failure by any such entity to enforce (or any
violation of the Act in enforcing) any bylaw, rule, regulation, or res-
olution referred to in paragraph (1) or (2) of this subsection, shall
be liable for actual damages sustained by a person who engaged in
any transaction specified in subsection (a) of this section on, or sub-
ject to the rules of, such registered entity or, in the case of an offi-
cer, director, governor, committee member, or employee of a reg-
istered futures association, any transaction specified in subsection
(a) of this section, in either case to the extent of such person’s ac-
tual losses that resulted from such transaction and were caused by
such failure or violation.

(4) A person seeking to enforce liability under this section must
establish that the registered entity 59 registered futures association,
officer, director, governor, committee member, or employee acted in
bad faith in failing to take action or in taking such action as was
taken, and that such failure or action caused the loss.

(5) The rights of action authorized by this subsection shall be
the exclusive remedy under this Act available to any person who
sustains a loss as a result of (A) the alleged failure by a registered
entity or registered futures association or by any officer, director,
governor, committee member, or employee to enforce any bylaw,
rule, regulation, or resolution referred to in paragraph (1) or (2) of
this subsection, or (B) the taking of action in enforcing any bylaw,
rule, regulation, or resolution referred to in this subsection that is
alleged to have violated this Act, or any Commission rule, regula-
tion, or order.

(c) The United States district courts shall have exclusive juris-
diction of actions brought under this section. Any such action shall
be brought not later than two years after the date the cause of ac-
tion arises. Any action brought under subsection (a) of this section
may be brought in any judicial district wherein the defendant is
found, resides, or transacts business, or in the judicial district
wherein any act or transaction constituting the violation occurs.
Process in such action may be served in any judicial district of
which the defendant is an inhabitant or wherever the defendant
may be found.

(d) The provisions of this section shall become effective with re-
spect to causes of action accruing on or after the date of enactment
of the Futures Trading Act of 1982: Provided, That the enactment
of the Futures Trading Act of 1982 shall not affect any right of any

49 S0 in original. Probably should insert “a”.
50 S0 in original. Probably should insert a comma after “entity”.
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parties which may exist with respect to causes of action accruing
prior to such date.
SEC. 23. [7 U.S.C. 26] COMMODITY WHISTLEBLOWER INCENTIVES AND
PROTECTION.
(a) DEFINITIONS.—In this section:

(1) COVERED JUDICIAL OR ADMINISTRATIVE ACTION.—The
term “covered judicial or administrative action” means any ju-
dicial or administrative action brought by the Commission
under this Act that results in monetary sanctions exceeding
$1,000,000.

(2) FUND.—The term “Fund” means the Commodity Fu-
tures Trading Commission Customer Protection Fund estab-
lished under subsection (g).

(3) MONETARY SANCTIONS.—The term “monetary sanc-
tions”, when used with respect to any judicial or administra-
tive action means—

(A) any monies, including penalties, disgorgement, res-
titution, and interest ordered to be paid; and

(B) any monies deposited into a disgorgement fund or
other fund pursuant to section 308(b) of the Sarbanes-
Oxley Act of 2002 (15 U.S.C. 7246(b)), as a result of such
action or any settlement of such action.

(4) ORIGINAL INFORMATION.—The term “original informa-
tion” means information that—

(A) is derived from the independent knowledge or
analysis of a whistleblower;

(B) is not known to the Commission from any other
source, unless the whistleblower is the original source of
the information; and

(C) is not exclusively derived from an allegation made
in a judicial or administrative hearing, in a governmental
report, hearing, audit, or investigation, or from the news
media, unless the whistleblower is a source of the informa-
tion.

(5) RELATED ACTION.—The term “related action”, when
used with respect to any judicial or administrative action
brought by the Commission under this Act, means any judicial
or administrative action brought by an entity described in sub-
clauses (I) through (VI) of subsection (h)2)(C) that is based
upon the original information provided by a whistleblower pur-
suant to subsection (a) that led to the successful enforcement
of the Commission action.

(6) SUCCESSFUL RESOLUTION.—The term “successful resolu-
tion”, when used with respect to any judicial or administrative
action brought by the Commission under this Act, includes any
settlement of such action.

(7) WHISTLEBLOWER.—The term “whistleblower” means
any individual, or 2 or more individuals acting jointly, who pro-
vides information relating to a violation of this Act to the Com-
mission, in a manner established by rule or regulation by the
Commission.

(b) AWARDS.—

(1) IN GENERAL.—In any covered judicial or administrative

action, or related action, the Commission, under regulations
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prescribed by the Commission and subject to subsection (c),
shall pay an award or awards to 1 or more whistleblowers who
voluntarily provided original information to the Commission
that led to the successful enforcement of the covered judicial or
administrative action, or related action, in an aggregate
amount equal to—

(A) not less than 10 percent, in total, of what has been
collected of the monetary sanctions imposed in the action
or related actions; and

(B) not more than 30 percent, in total, of what has
been collected of the monetary sanctions imposed in the ac-
tion or related actions.

(2) PAYMENT OF AWARDS.—Any amount paid under para-
graph (1) shall be paid from the Fund.
(c) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF
AWARD.—
(1) DETERMINATION OF AMOUNT OF AWARD.—

(A) D1SCRETION.—The determination of the amount of
an award made under subsection (b) shall be in the discre-
tion of the Commission.

(B) CRITERIA.—In determining the amount of an
award made under subsection (b), the Commission—

(1) shall take into consideration—

(I) the significance of the information pro-
vided by the whistleblower to the success of the
covered judicial or administrative action;

(IT) the degree of assistance provided by the
whistleblower and any legal representative of the
whistleblower in a covered judicial or administra-
tive action;

(III) the programmatic interest of the Com-
mission in deterring violations of the Act (includ-
ing regulations under the Act) by making awards
to whistleblowers who provide information that
leads to the successful enforcement of such laws;
and

(IV) such additional relevant factors as the
Commission may establish by rule or regulation;
and
(i1) shall not take into consideration the balance of

the Fund.

(2) DENIAL OF AWARD.—No award under subsection (b)
shall be made—

(A) to any whistleblower who is, or was at the time the
whistleblower acquired the original information submitted
to the Commission, a member, officer, or employee of—

(i) a appropriate regulatory agency;

(i1) the Department of Justice;

(iii) a registered entity;

(iv) a registered futures association;

(v) a self-regulatory organization as defined in sec-

tion 3(a) of the Securities Exchange Act of 1934 (15

U.S.C. 78c(a)); or

(vi) a law enforcement organization;
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(B) to any whistleblower who is convicted of a criminal
violation related to the judicial or administrative action for
which the whistleblower otherwise could receive an award
under this section;

(C) to any whistleblower who submits information to
the Commission that is based on the facts underlying the
covered action submitted previously by another whistle-
blower;

(D) to any whistleblower who fails to submit informa-
tion to the Commission in such form as the Commission
may, by rule or regulation, require.

(d) REPRESENTATION.—

(1) PERMITTED REPRESENTATION.—Any whistleblower who
makes a claim for an award under subsection (b) may be rep-
resented by counsel.

(2) REQUIRED REPRESENTATION.—

(A) IN GENERAL.—Any whistleblower who anony-
mously makes a claim for an award under subsection (b)
shall be represented by counsel if the whistleblower sub-
mits the information upon which the claim is based.

(B) DISCLOSURE OF IDENTITY.—Prior to the payment of
an award, a whistleblower shall disclose the identity of the
whistleblower and provide such other information as the
Commission may require, directly or through counsel for
the whistleblower.

(e) No CONTRACT NECESSARY.—No contract with the Commis-
sion is necessary for any whistleblower to receive an award under
subsection (b), unless otherwise required by the Commission, by
rule or regulation.

(f) APPEALS.—

(1) IN GENERAL.—Any determination made under this sec-
tion, including whether, to whom, or in what amount to make
awards, shall be in the discretion of the Commission.

(2) APPEALS.—Any determination described in paragraph
(1) may be appealed to the appropriate court of appeals of the
United States not more than 30 days after the determination
is issued by the Commission.

(3) REVIEW.—The court shall review the determination
made by the Commission in accordance with section 7064 of
title 5, United States Code.

(g) CommoDpITY FUTURES TRADING COMMISSION CUSTOMER
PROTECTION FUND.—

(1) ESTABLISHMENT.—There is established in the Treasury
of the United States a revolving fund to be known as the
“Commodity Futures Trading Commission Customer Protection
Fund”.

(2) Use orF FUND.—The Fund shall be available to the
Commission, without further appropriation or fiscal year limi-
tation, for—

(A) the payment of awards to whistleblowers as pro-
vided in subsection (a); and

(B) the funding of customer education initiatives de-
signed to help customers protect themselves against fraud
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or other violations of this Act, or the rules and regulations

thereunder.

(3) DEPOSITS AND CREDITS.—There shall be deposited into
or credited to the Fund:

(A) MONETARY SANCTIONS.—Any monetary sanctions
collected by the Commission in any covered judicial or ad-
ministrative action that is not otherwise distributed to vic-
tims of a violation of this Act or the rules and regulations
thereunder underlying such action, unless the balance of
the Fund at the time the monetary judgment is collected
exceeds $100,000,000.

(B) ADDITIONAL AMOUNTS.—If the amounts deposited
into or credited to the Fund under subparagraph (A) are
not sufficient to satisfy an award made under subsection
(b), there shall be deposited into or credited to the Fund
an amount equal to the unsatisfied portion of the award
from any monetary sanction collected by the Commission
in any judicial or administrative action brought by the
Commission under this Act that is based on information
provided by a whistleblower.

(C) INVESTMENT INCOME.—All income from invest-
ments made under paragraph (4).

(4) INVESTMENTS.—

(A) AMOUNTS IN FUND MAY BE INVESTED.—The Com-
mission may request the Secretary of the Treasury to in-
vest the portion of the Fund that is not, in the Commis-
sion’; judgment, required to meet the current needs of the
Fund.

(B) ELIGIBLE INVESTMENTS.—Investments shall be
made by the Secretary of the Treasury in obligations of the
United States or obligations that are guaranteed as to
principal and interest by the United States, with matu-
rities suitable to the needs of the Fund as determined by
the Commission.

(C) INTEREST AND PROCEEDS CREDITED.—The interest
on, and the proceeds from the sale or redemption of, any
obligations held in the Fund shall be credited to, and form
a part of, the Fund.

(5) REPORTS TO CONGRESS.—Not later than October 30 of
each year, the Commission shall transmit to the Committee on
Agriculture, Nutrition, and Forestry of the Senate, and the
Committee on Agriculture of the House of Representatives a
report on—

(A) the Commission’s whistleblower award program
under this section, including a description of the number
of awards granted and the types of cases in which awards
were granted during the preceding fiscal year;

(B) customer education initiatives described in para-
graph (2)(B) that were funded by the Fund during the pre-
ceding fiscal year;

(C) the balance of the Fund at the beginning of the
preceding fiscal year;

(D) the amounts deposited into or credited to the Fund
during the preceding fiscal year;
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(E) the amount of earnings on investments of amounts
in the Fund during the preceding fiscal year;

(F) the amount paid from the Fund during the pre-
ceding fiscal year to whistleblowers pursuant to subsection
(b);

(G) the amount paid from the Fund during the pre-
ceding fiscal year for customer education initiatives de-
scribed in paragraph (2)(B);

(H) the balance of the Fund at the end of the pre-
ceding fiscal year; and

(I) a complete set of audited financial statements, in-
cluding a balance sheet, income statement, and cash flow
analysis.

(h) PROTECTION OF WHISTLEBLOWERS.—
(1) PROHIBITION AGAINST RETALIATION.—

(A) IN GENERAL.—No employer may discharge, demote,
suspend, threaten, harass, directly or indirectly, or in any
other manner discriminate against, a whistleblower in the
terms and conditions of employment because of any lawful
act done by the whistleblower—

(1) in providing information to the Commission in
accordance with subsection (b); or

(i1) in assisting in any investigation or judicial or
administrative action of the Commission based upon
or related to such information.

(B) ENFORCEMENT.—

(i) CAUSE OF ACTION.—An individual who alleges
discharge or other discrimination in violation of sub-
paragraph (A) may bring an action under this sub-
section in the appropriate district court of the United
States for the relief provided in subparagraph (C), un-
less the individual who is alleging discharge or other
discrimination in violation of subparagraph (A) is an
employee of the Federal Government, in which case
the individual shall only bring an action under section
1221 of title 5, United States Code.

(il) SUBPOENAS.—A subpoena requiring the at-
tendance of a witness at a trial or hearing conducted
under this subsection may be served at any place in
the United States.

(iii) STATUTE OF LIMITATIONS.—An action under
this subsection may not be brought more than 2 years
after the date on which the violation reported in sub-
paragraph (A) is committed.

(C) RELIEF.—Relief for an individual prevailing in an
action brought under subparagraph (B) shall include—

(i) reinstatement with the same seniority status
that the individual would have had, but for the dis-
crimination;

(i1) the amount of back pay otherwise owed to the
individual, with interest; and

(iii) compensation for any special damages sus-
tained as a result of the discharge or discrimination,
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including litigation costs, expert witness fees, and rea-

sonable attorney’s fees.
(2) CONFIDENTIALITY.—

(A) IN GENERAL.—Except as provided in subpara-
graphs (B) and (C), the Commission, and any officer or em-
ployee of the Commission, shall not disclose any informa-
tion, including information provided by a whistleblower to
the Commission, which could reasonably be expected to re-
veal the identity of a whistleblower, except in accordance
with the provisions of section 552a of title 5, United States
Code, unless and until required to be disclosed to a defend-
ant or respondent in connection with a public proceeding
instituted by the Commission or any entity described in
subparagraph (C). For purposes of section 552 of title 5,
United States Code, this paragraph shall be considered a
statute described in subsection (b)(3)(B) of such section
552,

(B) EFFECT.—Nothing in this paragraph is intended to
limit the ability of the Attorney General to present such
evidence to a grand jury or to share such evidence with po-
tential witnesses or defendants in the course of an ongoing
criminal investigation.

(C) AVAILABILITY TO GOVERNMENT AGENCIES.—

(i) IN GENERAL.—Without the loss of its status as
confidential in the hands of the Commission, all infor-
mation referred to in subparagraph (A) may, in the
discretion of the Commission, when determined by the
Commission to be necessary or appropriate to accom-
plish the purposes of this Act and protect customers
and in accordance with clause (ii), be made available
to—

(I) the Department of Justice;

(II) an appropriate department or agency of
the Federal Government, acting within the scope
of its jurisdiction;

(IIT) a registered entity, registered futures as-
sociation, or self-regulatory organization as de-
fined in section 3(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a));

(IV) a State attorney general in connection
with any criminal investigation;

(V) an appropriate department or agency of
any State, acting within the scope of its jurisdic-
tion; and

(VI) a foreign futures authority.

(ii) MAINTENANCE OF INFORMATION.—Each of the
entities, agencies, or persons described in clause (i)
shall maintain information described in that clause as
confidential, in accordance with the requirements in
subparagraph (A).

(iii) STUDY ON IMPACT OF FOIA EXEMPTION ON COM-
MODITY FUTURES TRADING COMMISSION.—

(I) StupY.—The Inspector General of the
Commission shall conduct a study—
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(aa) on whether the exemption under sec-
tion 552(b)(3) of title 5, United States Code
(known as the Freedom of Information Act)
established in paragraph (2)(A) aids whistle-
blowers in disclosing information to the Com-
mission;

(bb) on what impact the exemption has
had on the public’s ability to access informa-
tion about the Commission’s regulation of
commodity futures and option markets; and

(ce) to make any recommendations on
whether the Commission should continue to
use the exemption.

(IT) REPORT.—Not later than 30 months after
the date of enactment of this clause, the Inspector
General shall—

(aa) submit a report on the findings of the
study required under this clause to the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Fi-
nancial Services of the House of Representa-
tives; and

(bb) make the report available to the pub-
lic through publication of a report on the
website of the Commission.

(3) RiGHTS RETAINED.—Nothing in this section shall be
deemed to diminish the rights, privileges, or remedies of any
whistleblower under any Federal or State law, or under any
collective bargaining agreement.

(i) RULEMAKING AUTHORITY.—The Commission shall have the
authority to issue such rules and regulations as may be necessary
or appropriate to implement the provisions of this section con-
sistent with the purposes of this section.

(j) IMPLEMENTING RULES.—The Commission shall issue final
rules or regulations implementing the provisions of this section not
later than 270 days after the date of enactment of the Wall Street
Transparency and Accountability Act of 2010.

(k) ORIGINAL INFORMATION.—Information submitted to the
Commission by a whistleblower in accordance with rules or regula-
tions implementing this section shall not lose its status as original
information solely because the whistleblower submitted such infor-
mation prior to the effective date of such rules or regulations, pro-
vided such information was submitted after the date of enactment
of the Wall Street Transparency and Accountability Act of 2010.

(1) AWARDS.—A whistleblower may receive an award pursuant
to this section regardless of whether any violation of a provision of
this Act, or a rule or regulation thereunder, underlying the judicial
or administrative action upon which the award is based occurred
prior to the date of enactment of the Wall Street Transparency and
Accountability Act of 2010.

(m) PROVISION OF FALSE INFORMATION.—A whistleblower who
knowingly and willfully makes any false, fictitious, or fraudulent
statement or representation, or who makes or uses any false writ-
ing or document knowing the same to contain any false, fictitious,
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or fraudulent statement or entry, shall not be entitled to an award
under this section and shall be subject to prosecution under section
1001 of title 18, United States Code.

(n) NONENFORCEABILITY OF CERTAIN PROVISIONS WAIVING
RIGHTS AND REMEDIES OR REQUIRING ARBITRATION OF DISPUTES.—

(1) WAIVER OF RIGHTS AND REMEDIES.—The rights and
remedies provided for in this section may not be waived by any
agreement, policy form, or condition of employment including
by a predispute arbitration agreement.

(2) PREDISPUTE ARBITRATION AGREEMENTS.—No predispute
arbitration agreement shall be valid or enforceable, if the
agreement requires arbitration of a dispute arising under this
section.

August 3, 2018 As Amended Through P.L. 114-113, Enacted December 18, 2015
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