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FEDERAL CREDIT UNION ACT
[Chapter 750; 48 Stat. 1216; 12 U.S.C. 1751 et seq.]

[As Amended Through P.L. 113-252, Enacted December 18, 2014]

AN ACT To establish a Federal Credit Union System, to establish a further market
for securities of the United States and to make more available to people of small
means credit for provident purposes through a national system of cooperative
credit, thereby helping to stabilize the credit structure of the United States.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SEcCTION 1. [12 U.S.C. 1751] This Act may be cited as the
“Federal Credit Union Act”.

TITLE I—FEDERAL CREDIT UNIONS

DEFINITIONS

SeEc. 101. [12 U.S.C. 1752] As used in this Act—

(1) the term “Federal credit union” means a cooperative as-
sociation organized in accordance with the provisions of this
Act for the purpose of promoting thrift among its members and
creating a source of credit for provident or productive purposes;

(2) the term “Chairman” means the Chairman of the Na-
tional Credit Union Administration,;

(3) the term “Administration” means the National Credit
Union Administration;

(4) the term “Board” means the National Credit Union Ad-
ministration Board,;

(5) The terms “member account” and “account” mean a
share, share certificate, or share draft account of a member of
a credit union of a type approved by the Board which evidences
money or its equivalent received or held by a credit union in
the usual course of business and for which it has given or is
obligated to give credit to the account of the member, and, in
the case of a credit union serving predominantly low-income
members (as defined by the Board), such terms (when referring
to the account of a nonmember served by such credit union)
mean a share, share certificate, or share draft account of such
nonmember which is of a type approved by the Board and evi-
dences money or its equivalent received or held by such credit
union in the usual course of business and for which it has
given or is obligated to give credit to the account of such non-
member, and such terms mean share, share certificate, or
share draft account of nonmember credit unions and non-
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member units of Federal, State, or local governments and polit-
ical subdivisions thereof enumerated in section 207 of this Act,
and such terms mean custodial accounts established for loans
sold in whole or in part pursuant to section 107(13): Provided,
That for purposes of insured State credit unions, reference in
this paragraph to “share”, “share certificate”, or “share draft”
accounts includes, as determined by the Board, the equivalent
of such accounts under State law;

(6) The terms “State credit union” and “State-chartered
credit union” mean a credit union organized and operated ac-
cording to the laws of any State, the District of Columbia, the
several territories and possessions of the United States, the
Panama Canal Zone, or the Commonwealth of Puerto Rico,
which laws provide for the organization of credit unions similar
in principle and objectives to Federal credit unions;

(7) The term “insured credit union” means any -credit
union the member accounts of which are insured in accordance
with the provisions of title II of this Act, and the term “non-
insured credit union” means any credit union the member ac-
counts of which are not so insured;

(8) The term “Fund” means the National Credit Union
Share Insurance Fund; and

(9) The term “branch” includes any branch credit union,
branch office, branch agency, additional office, or any branch
place of business located in any State of the United States, the
District of Columbia, the several territories, including the trust
territories, and possessions of the United States, the Panama
Canal Zone, or the Commonwealth of Puerto Rico, at which
member accounts are established or money lent. The term
“branch” also includes a suboffice, operated by a Federal credit
union or by a credit union authorized by the Department of
Defense, located on an American military installation in a for-
eign country or in the trust territories of the United States.

CREATION OF ADMINISTRATION

SEc. 102. [12 U.S.C. 1752a] (a) There is hereby established in
the executive branch of the Government an independent agency to
be known as the National Credit Union Administration. The Ad-
ministration shall be under the management of a National Credit
Union Administration Board.

(b) MEMBERSHIP AND APPOINTMENT OF BOARD.—

(1) IN GENERAL.—The Board shall consist of three mem-
bers, who are broadly representative of the public interest, ap-
pointed by the President, by and with the advice and consent
of the Senate. In appointing the members of the Board, the
President shall designate the Chairman. Not more than two
members of the Board shall be members of the same political
party.

(2) APPOINTMENT CRITERIA.—

(A) EXPERIENCE IN FINANCIAL SERVICES.—In consid-
ering appointments to the Board under paragraph (1), the
President shall give consideration to individuals who, by
virtue of their education, training, or experience relating to
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a broad range of financial services, financial services regu-
lation, or financial policy, are especially qualified to serve
on the Board.

(B) LIMIT ON APPOINTMENT OF CREDIT UNION OFFI-
CERS.—Not more than one member of the Board may be
appointed to the Board from among individuals who, at the
time of the appointment, are, or have recently been, in-
volved with any insured credit union as a committee mem-
ber, director, officer, employee, or other institution-affili-
ated party.

(c) The term of office of each member of the Board shall be six
years, except that the terms of the two members, other than the
Chairman, initially appointed shall expire one upon the expiration
of two years after the date of appointment, and the other upon the
expiration of four years after the date of appointment. Board mem-
bers shall not be appointed to succeed themselves except the initial
members appointed for less than a six-year term may be re-
appointed for a full six-year term and future members appointed
to fill unexpired terms may be reappointed for a full six-year term.
Any Board member may continue to serve as such after the expira-
tion of said member’s term until a successor has qualified.

(d) The management of the Administration shall be vested in
the Board. The Board shall adopt such rules as it sees fit for the
transaction of its business and shall keep permanent and complete
records and minutes of its acts and proceedings. A majority of the
Board shall constitute a quorum. Not later than April 1 of each cal-
endar year, and at such other times as the Congress shall deter-
mine, the Board shall make a report to the President and to the
Congress. Such a report shall summarize the operations of the Ad-
ministration and set forth such information as is necessary for the
Congress to review the financial program approved by the Board.

(e) The Chairman of the Board shall be the spokesman for the
Board and shall represent the Board and the National Credit
Union Administration in its official relations with other branches
of the Government. The Chairman shall determine each Board
member’s area of responsibility and shall review such assignments
biennially. It shall be the Chairman’s responsibility to direct the
implementation of the adopted policies and regulations of the
Board.

(f) The financial transactions of the Administration shall be
subject to audit by the General Accounting Office in accordance
with the principles and procedures applicable to commercial cor-
porate transactions and under such rules and regulations as may
be prescribed by the Comptroller General of the United States. The
audit shall be conducted at the place or places where the accounts
of the Administration are kept.

FEDERAL CREDIT UNION ORGANIZATION

SEC. 103. [12 U.S.C. 1753] Any seven or more natural persons
who desire to form a Federal credit union shall each subscribe ei-
ther individually or collectively before some officer competent to ad-
minister oaths an organization certificate in duplicate which shall
specifically state—
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(1) the name of the association;
(2) the location of the proposed Federal credit union and
the territory in which it will operate;
(3) the names and addresses of the subscribers to the cer-
tificate and the number of shares subscribed by each;
(4) the initial par value of the shares;
(5) the proposed field of membership, specified in detail;
(6) the term of the existence of the corporation, which may
be perpetual; and
(7) the fact that the certificate is made to enable such per-
sons to avail themselves of the advantages of this Act.
Such organization certificate may also contain any provisions ap-
proved by the Board for the management of the business of the as-
sociation and for the conduct of its affairs and relative to the pow-
ers of its directors, officers, or stockholders.

APPROVAL OF ORGANIZATION CERTIFICATE

SEC. 104. [12 U.S.C. 17541 The organization certificate shall
be presented to the Board for approval. Before any organization
certificate is approved, an appropriate investigation shall be made
for the purpose of determining (1) whether the organization certifi-
cate conforms to the provisions of this Act; (2) the general char-
acter and fitness of the subscribers thereto; and (3) the economic
advisability of establishing the proposed Federal credit union.
Upon approval of such organization certificate by the Board it shall
be the charter of the corporation, and one of the originals thereof
shall be delivered to the corporation after the payment of the fee
required therefor. Upon such approval the Federal credit union
shall be a body corporate and as such, subject to the limitations
herein contained, shall be vested with all of the powers and
charged with all of the liabilities conferred and imposed by this Act
upon corporations organized hereunder.

FEES

SEC. 105. [12 U.S.C. 1755] (a) In accordance with rules pre-
scribed by the Board, each Federal credit union shall pay to the
Administration an annual operating fee which may be composed of
one or more charges identified as to the function or functions for
which assessed.

(b) The fee assessed under this section shall be determined ac-
cording to a schedule, or schedules, or other method determined by
the Board to be appropriate, which gives due consideration to the
expenses of the Administration in carrying out its responsibilities
under this Act and to the ability of Federal credit unions to pay
the fee. The Board shall, among other things, determine the peri-
ods for which the fee shall be assessed and the date or dates for
the payment of the fee or increments thereof.

(c) If the annual operating fee is composed of separate charges,
no supervision charge shall be payable by a Federal credit union,
and the Board may waive payment of any or all other charges com-
prising the fee, with respect to the year in which its charter is
issued, or in which final distribution is made in its liquidation or
the charter is canceled.
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(d) All operating fees shall be deposited with the Treasurer of
the United States for the account of the Administration and may
be expended by the Board to defray the expenses incurred in car-
rying out the provisions of this Act including the examination and
supervision of Federal credit unions.

(e)(1) Upon request of the Board, the Secretary of the Treasury
shall invest and reinvest such portions of the annual operating fees
deposited under subsection (d) as the Board determines are not
needed for current operations.

(2) Such investments may be made only in interest bearing se-
curities of the United States with maturities requested by the
Board bearing interest at rates determined by the Secretary of the
Treasury, taking into consideration current market yields on out-
standing marketable obligations of the United States of comparable
maturities.

(3) All income derived from such investments and reinvest-
ments shall be deposited to the account of the Administration de-
scribed in subsection (d).

REPORTS AND EXAMINATIONS

SECc. 106. [12 U.S.C. 1756] Federal credit unions shall be
under the supervision of the Board, and shall make financial re-
ports to it as and when it may require, but at least annually. Each
Federal credit union shall be subject to examination by, and for
this purpose shall make its books and records accessible to, any
person designated by the Board.

POWERS

SEc. 107. [12 U.S.C. 1757] A Federal credit union shall have
succession in its corporate name during its existence and shall
have power—

(1) to make contracts;

(2) to sue and be sued,;

(3) to adopt and use a common seal and alter the same at
pleasure;

(4) to purchase, hold, and dispose of property necessary or
incidental to its operations;

(5) to make loans, the maturities of which shall not exceed

15 years, except as otherwise provided herein, and extend lines
of credit to its members, to other credit unions, and to credit
union organizations and to participate with other credit
unions, credit union organizations, or financial organizations in
making loans to credit union members in accordance with the
following:

(A) Loans to members shall be made in conformity
with criteria established by the board of directors: Pro-
vided, That—

(i) a residential real estate loan on a one-to-four-
family dwelling, including an individual cooperative

unit, that is or will be the principal residence of a

credit union member, and which is secured by a first

lien upon such dwelling, may have a maturity not ex-

ceeding thirty years or such other limits as shall be
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set by the National Credit Union Administration
Board (except that a loan on an individual cooperative
unit shall be adequately secured as defined by the
Board), subject to the rules and regulations of the
Board,;

(ii) a loan to finance the purchase of a mobile
home, which shall be secured by a first lien on such
mobile home, to be used by the credit union member
as his residence, a loan for the repair, alteration, or
improvement of a residential dwelling which is the
residence of a credit union member, or a second mort-
gage loan secured by a residential dwelling which is
the residence of a credit union member, shall have a
maturity not to exceed 15 years or any longer term
which the Board may allow;

(iii) a loan secured by the insurance or guarantee
of, or with advance commitment to purchase the loan
by, the Federal Government, a State government, or
any agency of either may be made for the maturity
and under the terms and conditions specified in the
law under which such insurance, guarantee, or com-
mitment is provided;

(iv) a loan or aggregate of loans to a director or
member of the supervisory or credit committee of the
credit union making the loan which exceeds $20,000
plus pledged shares, be approved by the board of direc-
tors;

(v) loans to other members for which directors or
members of the supervisory or credit committee act as
guarantor or endorser be approved by the board of di-
rectors when such loans standing alone or when added
to any outstanding loan or loans of the guarantor or
endorser exceeds $20,000;

(vi) the rate of interest may not exceed 15 per cen-
tum per annum on the unpaid balance inclusive of all
{inﬁlnce charges, except that the Board may estab-
ish—

(I) after consultation with the appropriate
committees of the Congress, the Department of
Treasury, and the Federal financial institution
regulatory agencies, an interest rate ceiling ex-
ceeding such 15 per centum per annum rate, for
periods not to exceed 18 months, if it determines
that money market interest rates have risen over
the preceding six-month period and that pre-
vailing interest rate levels threaten the safety and
soundness of individual credit unions as evidenced
by adverse trends in liquidity, capital, earnings,
and growth; and

(I) a higher interest rate ceiling for Agent
members of the Central Liquidity Facility in car-
rying out the provisions of title III for such peri-
ods as the Board may authorize;
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(vii) the taking, receiving, reserving, or charging
of a rate of interest greater than is allowed by this
paragraph, when knowingly done, shall be deemed a
forfeiture of the entire interest which the note, bill, or
other evidence of debt carries with it, or which has
been agreed to be paid thereon. If such greater rate of
interest has been paid, the person by whom it has
been paid, or his legal representatives, may recover
back from the credit union taking or receiving the
same, in an action in the nature of an action of debt,
the entire amount of interest paid; but such action
must be commenced within two years from the time
the usurious collection was made;

(viii) a borrower may repay his loan, prior to ma-
turity in whole or in part on any business day without
penalty, except that on a first or second mortgage loan
a Federal credit union may require that any partial
prepayments (I) be made on the date monthly install-
ments are due, and (II) be in the amount of that part
of one or more monthly installments which would be
applicable to principal;

(ix) loans shall be paid or amortized in accordance
with rules and regulations prescribed by the Board
after taking into account the needs or conditions of the
borrowers, the amounts and duration of the loans, the
interests of the members and the credit unions, and
such other factors as the Board deems relevant;!

(x) loans must be approved by the credit com-
mittee or a loan officer, but no loan may be made to
any member if, upon the making of that loan, the
member would be indebted to the Federal credit union
upon loans made to him in an aggregate amount
which would exceed 10 per centum of the credit
union’s unimpaired capital and surplus.

(B) A self-replenishing line of credit to a borrower may
be established to a stated maximum amount on certain
terms and conditions which may be different from the
terms and conditions established for another borrower.

(C) Loans to other credit unions shall be approved by
the board of directors.

(D) Loans to credit union organizations shall be ap-
proved by the board of directors and shall not exceed 1 per
centum of the paid-in and unimpaired capital and surplus
of the credit union. A credit union organization means any
organization as determined by the Board, which is estab-
lished primarily to serve the needs of its member credit
unions, and whose business relates to the daily operations
of the credit unions they serve.

(E) Participation loans with other credit unions, credit
union organizations, or financial organizations shall be in
accordance with written policies of the board of directors:
Provided, That a credit union which originates a loan for

1So0 in original. Probably should be “and” after the semicolon.
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which participation arrangements are made in accordance

with this subsection shall retain an interest of at least 10

per centum of the face amount of the loan;

(6) to receive from its members, from other credit unions,
from an officer, employee, or agent of those nonmember units
of Federal, Indian tribal, State, or local governments and polit-
ical subdivisions thereof enumerated in section 207 of this Act
and in the manner so prescribed, from the Central Liquidity
Facility, and from nonmembers in the case of credit unions
serving predominately low-income members (as defined by the
Board) payments, representing equity, on—

(A) shares which may be issued at varying dividend
rates;

(B) share certificates which may be issued at varying
dividend rates and maturities; and

(%)C) share draft accounts authorized under section

205(f);
subject to such terms, rates, and conditions as may be estab-
lished by the board of directors, within limitations prescribed
by the Board,;

(7) to invest its funds (A) in loans exclusively to members;
(B) in obligations of the United States of America, or securities
fully guaranteed as to principal and interest thereby; (C) in ac-
cordance with rules and regulations prescribed by the Board,
in loans to other credit unions in the total amount not exceed-
ing 25 per centum of its paid-in and unimpaired capital and
surplus; (D) in shares or accounts of savings and loan associa-
tions or mutual savings banks, the accounts of which are in-
sured by the Federal Deposit Insurance Corporation; (E) in ob-
ligations issued by banks for cooperatives, Federal land banks,
Federal intermediate credit banks, Federal home loan banks,
the Federal Housing Finance Board, or any corporation des-
ignated in section 101 of the Government Corporation Control
Act as a wholly owned Government corporation; or in obliga-
tions, participations, or other instruments of or issued by, or
fully guaranteed as to principal and interest by, the Federal
National Mortgage Association or the Government National
Mortgage Association; or in mortgages, obligations, or other se-
curities which are or ever have been sold by the Federal Home
Loan Mortgage Corporation pursuant to section 305 or section
306 of the Federal Home Loan Mortgage Corporation Act; or in
obligations or other instruments of securities of the Student
Loan Marketing Association or in obligations, participations,
securities, or other instruments of, or issued by, or fully guar-
anteed as to principal and interest by any other agency of the
United States and a Federal credit union may issue and sell
securities which are guaranteed pursuant to section 306(g) of
the National Housing Act; (F) in participation certificates evi-
dencing beneficial interests in obligations, or in the right to re-
ceive interest and principal collections therefrom, which obliga-
tions have been subjected by one or more Government agencies
to a trust or trusts for which any executive department, agen-
¢y, or instrumentality of the United States (or the head there-
of) has been named to act as trustee; (G) in shares or deposits
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of any central credit union in which such investments are spe-
cifically authorized by the board of directors of the Federal
credit union making the investment; (H) in shares, share cer-
tificates, or share deposits of federally insured credit unions; (I)
in the shares, stocks, or obligations of any other organization,
providing services which are associated with the routine oper-
ations of credit unions, up to 1 per centum of the total paid in
and unimpaired capital and surplus of the credit union with
the approval of the Board: Provided, however, That such au-
thority does not include the power to acquire control directly
or indirectly, of another financial institution, nor invest in
shares, stocks or obligations of an insurance company, trade
association, liquidity facility or any other similar organization,
corporation, or association, except as otherwise expressly pro-
vided by this Act; (J) in the capital stock of the National Credit
Union Central Liquidity Facility; (K) investments in obliga-
tions of, or issued by, any State or political subdivision thereof
(including any agency, corporation, or instrumentality of a
State or political subdivision), except that no credit union may
invest more than 10 per centum of its unimpaired capital and
surplus in the obligations of any one issuer (exclusive of gen-
eral obligations of the issuer);

(8) to make deposits in national banks and in State banks,
trust companies, and mutual savings banks operating in ac-
cordance with the laws of the State in which the Federal credit
union does business, or in banks or institutions the accounts
of which are insured by the Federal Deposit Insurance Cor-
poration, and for Federal credit unions or credit unions author-
ized by the Department of Defense operating suboffices on
American military installations in foreign countries or trust
territories of the United States to maintain demand deposit ac-
counts in banks located in those countries or trust territories,
subject to such regulations as may be issued by the Board and
provided such banks are correspondents of banks described in
this paragraph;

(9) to borrow, in accordance with such rules and regula-
tions as may be prescribed by the Board, from any source, in
an aggregate amount not exceeding, except as authorized by
the Board in carrying out the provisions of title III, 50 per cen-
tum of its paid-in and unimpaired capital and surplus: Pro-
vided, That any Federal credit union may discount with or sell
to any Federal intermediate credit bank any eligible obliga-
tions up to the amount of its paid-in and unimpaired capital;

(10) to levy late charges, in accordance with the bylaws, for
failure of members to meet promptly their obligations to the
Federal credit union;

(11) to impress and enforce a lien upon the shares and
dividends of any member, to the extent of any loan made to
him and any dues or charges payable by him;

(12) in accordance with regulations prescribed by the
Board—

(A) to sell, to persons in the field of membership, nego-
tiable checks (including travelers checks), money orders,
and other similar money transfer instruments (including
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international and domestic electronic fund transfers and

remittance transfers, as defined in section 919 of the Elec-

tronic Fund Transfer Act); and

(B) to cash checks and money orders for persons in the
field of membership for a fee;

(13) in accordance with rules and regulations prescribed by
the Board, to purchase, sell, pledge, or discount or otherwise
receive or dispose of, in whole or in part, any eligible obliga-
tions (as defined by the Board) of its members and to purchase
from any liquidating credit union notes made by individual
members of the liquidating credit union at such prices as may
be agreed upon by the board of directors of the liquidating
credit union and the board of directors of the purchasing credit
union, but no purchase may be made under authority of this
paragraph if, upon the making of that purchase, the aggregate
of the unpaid balances of notes purchased under authority of
this paragraph would exceed 5 per centum of the unimpaired
capital and surplus of the credit union;

(14) to sell all or a part of its assets to another credit
union, to purchase all or part of the assets of another credit
union and to assume the liabilities of the selling credit union
and those of its members subject to regulations of the Board;

(15) to invest in securities that—

(A) are offered and sold pursuant to section 4(5) of the
Securities Act of 1933 (15 U.S.C. 77d(5));

(B) are mortgage related securities (as that term is de-
fined in section 3(a)(41) of the Securities Exchange Act of
1934 (15 U.S.C. 78c(a)(41))), subject to such regulations as
the Board may prescribe, including regulations prescribing
minimum size of the issue (at the time of initial distribu-
tion) or minimum aggregate sales prices, or both; or

(C) are small business related securities (as defined in
section 3(a)(53) of the Securities Exchange Act of 1934),
subject to such regulations as the Board may prescribe, in-
cluding regulations prescribing the minimum size of the
issue (at the time of the initial distribution), the minimum
aggregate sales price, or both;

(16) subject to such regulations as the Board may pre-
scribe, to provide technical assistance to credit unions in Po-
land and Hungary; and

(17) to exercise such incidental powers as shall be nec-
essary or requisite to enable it to carry on effectively the busi-
ness for which it is incorporated.

SEC. 107A. [12 U.S.C. 1757a] LIMITATION ON MEMBER BUSINESS
LOANS.

(a) IN GENERAL.—On and after the date of enactment of this
section, no insured credit union may make any member business
loan that would result in a total amount of such loans outstanding
a% that credit union at any one time equal to more than the lesser
O —

(1) 1.75 times the actual net worth of the credit union; or

(2) 1.75 times the minimum net worth required under sec-
tion 216(c)(1)(A) for a credit union to be well capitalized.

(b) EXCEPTIONS.—Subsection (a) does not apply in the case of—
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(1) an insured credit union chartered for the purpose of
making, or that has a history of primarily making, member
business loans to its members, as determined by the Board; or

(2) an insured credit union that—

(A) serves predominantly low-income members, as de-
fined by the Board; or

(B) is a community development financial institution,
as defined in section 103 of the Community Development
Banking and Financial Institutions Act of 1994.

(¢c) DEFINITIONS.—As used in this section—

(1) the term “member business loan”—

(A) means any loan, line of credit, or letter of credit,
the proceeds of which will be used for a commercial, cor-
porate or other business investment property or venture,
or agricultural purpose; and

(B) does not include an extension of credit—

(i) that is fully secured by a lien on a 1- to 4-fam-
ily dwelling that is the primary residence of a mem-
ber;

(i) that is fully secured by shares in the credit
union making the extension of credit or deposits in
other financial institutions;

(iii) that is described in subparagraph (A), if it
was made to a borrower or an associated member that
has a total of all such extensions of credit in an
amount equal to less than $50,000;

(iv) the repayment of which is fully insured or
fully guaranteed by, or where there is an advance
commitment to purchase in full by, any agency of the
Federal Government or of a State, or any political sub-
division thereof; or

(v) that is granted by a corporate credit union (as
that term is defined by the Board) to another credit
union.

(2) the term “net worth”—

(A) with respect to any insured credit union, means
the credit union’s retained earnings balance, as deter-
mined under generally accepted accounting principles; and

(B) with respect to a credit union that serves predomi-
nantly low-income members, as defined by the Board, in-
cludes secondary capital accounts that are—

(1) uninsured; and

(i1) subordinate to all other claims against the
credit union, including the claims of creditors, share-
holders, and the Fund; and

(3) the term “associated member” means any member hav-
ing a shared ownership, investment, or other pecuniary inter-
est in a business or commercial endeavor with the borrower.

(d) EFFECT ON EXISTING LOANS.—An insured credit union that
has, on the date of enactment of this section, a total amount of out-
standing member business loans that exceeds the amount per-
mitted under subsection (a) shall, not later than 3 years after that
date of enactment, reduce the total amount of outstanding member

As Amended Through P.L. 113-252, Enacted December 18, 2014



FACOMP\BANK\FEDERAL CREDIT UNION ACT.XML

Sec. 108 FEDERAL CREDIT UNION ACT 12

business loans to an amount that is not greater than the amount
permitted under subsection (a).

(e) CONSULTATION AND COOPERATION WITH STATE CREDIT
UNION SUPERVISORS.—In implementing this section, the Board
shall consult and seek to work cooperatively with State officials
having jurisdiction over State-chartered insured credit unions.

BYLAWS

SeEc. 108. [12 U.S.C. 1758] In order to simplify the organiza-
tion of Federal credit unions the Board shall from time to time
cause to be prepared a form of organization certificate and a form
of bylaws, consistent with this Act, which shall be used by Federal
credit union incorporators, and shall be supplied to them on re-
quest. At the time of presenting the organization certificate the
incorporators shall also submit proposed bylaws to the Board for its
approval.

MEMBERSHIP

Sec. 109. [12 U.S.C. 1759] (a) IN GENERAL.—Subject to sub-
section (b), Federal credit union membership shall consist of the
incorporators and such other persons and incorporated and unin-
corporated organizations, to the extent permitted by rules and reg-
ulations prescribed by the Board, as may be elected to membership
and as such shall each, subscribe to at least one share of its stock
and pay the initial installment thereon and a uniform entrance fee
if required by the board of directors. Shares may be issued in joint
tenancy with right of survivorship with any persons designated by
the credit union member, but no joint tenant shall be permitted to
vote, obtain loans, or hold office, unless he is within the field of
membership and is a qualified member.

(b) MEMBERSHIP FIELD.—Subject to the other provisions of this
section, the membership of any Federal credit union shall be lim-
ited to the membership described in one of the following categories:

(1) SINGLE COMMON-BOND CREDIT UNION.—One group that
has a common bond of occupation or association.

(2) MULTIPLE COMMON-BOND CREDIT UNION.—More than
one group—

(A) each of which has (within the group) a common
bond of occupation or association; and

(B) the number of members, each of which (at the time
the group is first included within the field of membership
of a credit union described in this paragraph) does not ex-
ceed any numerical limitation applicable under subsection

(d).

(3) COMMUNITY CREDIT UNION.—Persons or organizations
within a well-defined local community, neighborhood, or rural
district.

(c) EXCEPTIONS.—

(1) GRANDFATHERED MEMBERS AND GROUPS.—

(A) IN GENERAL.—Notwithstanding subsection (b)—

(i) any person or organization that is a member of
any Federal credit union as of the date of enactment
of the Credit Union Membership Access Act may re-
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main a member of the credit union after that date of

enactment; and

(il) a member of any group whose members con-
stituted a portion of the membership of any Federal
credit union as of that date of enactment shall con-
tinue to be eligible to become a member of that credit
union, by virtue of membership in that group, after
that date of enactment.

(B) Successors.—If the common bond of any group
referred to in subparagraph (A) is defined by any par-
ticular organization or business entity, subparagraph (A)
shall continue to apply with respect to any successor to the
organization or entity.

(2) EXCEPTION FOR UNDERSERVED AREAS.—Notwith-
standing subsection (b), in the case of a Federal credit union,
the field of membership category of which is described in sub-
section (b)(2), the Board may allow the membership of the
credit union to include any person or organization within a
local community, neighborhood, or rural district if—

(A) the Board determines that the local community,
neighborhood, or rural district—

(1) is an “investment area”, as defined in section
103(16) of the Community Development Banking and
Financial Institutions Act of 1994, and meets such ad-
ditional requirements as the Board may impose; and

(i1) is underserved, based on data of the Board and
the Federal banking agencies (as defined in section 3
of the Federal Deposit Insurance Act), by other deposi-
tory institutions (as defined in section 19(b)(1)(A) of
the Federal Reserve Act); and
(B) the credit union establishes and maintains an of-

fice or facility in the local community, neighborhood, or

rural district at which credit union services are available.
(d) MuLTIPLE COMMON-BOND CREDIT UNION GROUP REQUIRE-
MENTS.—

(1) NUMERICAL LIMITATION.—Except as provided in para-
graph (2), only a group with fewer than 3,000 members shall
be eligible to be included in the field of membership category
of a credit union described in subsection (b)(2).

(2) EXCEPTIONS.—In the case of any Federal credit union,
the field of membership category of which is described in sub-
section (b)(2), the numerical limitation in paragraph (1) of this
subsection shall not apply with respect to—

(A) any group that the Board determines, in writing
and in accordance with the guidelines and regulations
issued under paragraph (3), could not feasibly or reason-
ably establish a new single common-bond credit union, the
field of membership category of which is described in sub-
section (b)(1) because—

(i) the group lacks sufficient volunteer and other
resources to support the efficient and effective oper-
ation of a credit union;

(i) the group does not meet the criteria that the
Board has determined to be important for the likeli-
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hood of success in establishing and managing a new

credit union, including demographic characteristics

such as geographical location of members, diversity of
ages and income levels, and other factors that may af-
fect the financial viability and stability of a credit
union; or

(i11) the group would be unlikely to operate a safe
and sound credit union;

(B) any group transferred from another credit union—

(i) in connection with a merger or consolidation
recommended by the Board or any appropriate State
credit union supervisor based on safety and soundness
concerns with respect to that other credit union; or

(i) by the Board in the Board’s capacity as conser-
vator or liquidating agent with respect to that other
credit union; or

(C) any group transferred in connection with a vol-
untary merger, having received conditional approval by
the Administration of the merger application prior to Octo-
ber 25, 1996, but not having consummated the merger
prior to October 25, 1996, if the merger is consummated
not later than 180 days after the date of enactment of the
Credit Union Membership Access Act.

(3) REGULATIONS AND GUIDELINES.—The Board shall issue
guidelines or regulations, after notice and opportunity for com-
ment, setting forth the criteria that the Board will apply in de-
termining under this subsection whether or not an additional
group may be included within the field of membership category
of an existing credit union described in subsection (b)(2).

(e) ADDITIONAL MEMBERSHIP ELIGIBILITY PROVISIONS.—

(1) MEMBERSHIP ELIGIBILITY LIMITED TO IMMEDIATE FAMILY
OR HOUSEHOLD MEMBERS.—No individual shall be eligible for
membership in a credit union on the basis of the relationship
of the individual to another person who is eligible for member-
ship in the credit union, unless the individual is a member of
the immediate family or household (as those terms are defined
by the Board, by regulation) of the other person.

(2) RETENTION OF MEMBERSHIP.—Except as provided in
section 118, once a person becomes a member of a credit union
in accordance with this title, that person or organization may
remain a member of that credit union until the person or orga-
nization chooses to withdraw from the membership of the cred-
it union.

(f) CRITERIA FOR APPROVAL OF EXPANSION OF MULTIPLE COM-
MON-BOND CREDIT UNIONS.—

(1) IN GENERAL.—The Board shall—

(A) encourage the formation of separately chartered
credit unions instead of approving an application to in-
clude an additional group within the field of membership
of an existing credit union whenever practicable and con-
sistent with reasonable standards for the safe and sound
operation of the credit union; and

(B) if the formation of a separate credit union by the
group is not practicable or consistent with the standards
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referred to in subparagraph (A), require the inclusion of
the group in the field of membership of a credit union that
is within reasonable proximity to the location of the group
whenever practicable and consistent with reasonable
standards for the safe and sound operation of the credit
union.

(2) APPROVAL CRITERIA.—The Board may not approve any
application by a Federal credit union, the field of membership
category of which is described in subsection (b)(2) to include
any additional group within the field of membership of the
credit union (or an application by a Federal credit union de-
scribed in subsection (b)(1) to include an additional group and
become a credit union described in subsection (b)(2)), unless
the Board determines, in writing, that—

(A) the credit union has not engaged in any unsafe or
unsound practice (as defined in section 206(b)) that is ma-
terial during the 1-year period preceding the date of filing
of the application;

(B) the credit union is adequately capitalized,;

(C) the credit union has the administrative capability
to serve the proposed membership group and the financial
resources to meet the need for additional staff and assets
to serve the new membership group;

(D) any potential harm that the expansion of the field
of membership of the credit union may have on any other
insured credit union and its members is clearly out-
weighed in the public interest by the probable beneficial
effect of the expansion in meeting the convenience and
needs of the members of the group proposed to be included
in the field of membership; and

(E) the credit union has met such additional require-
ments as the Board may prescribe, by regulation.

(g) REGULATIONS REQUIRED FOR COMMUNITY CREDIT UNIONS.—

(1) DEFINITION OF WELL-DEFINED LOCAL COMMUNITY,
NEIGHBORHOOD, OR RURAL DISTRICT.—The Board shall pre-
scribe, by regulation, a definition for the term “well-defined
local community, neighborhood, or rural district” for purposes
of—

(A) making any determination with regard to the field
of membership of a credit union described in subsection
(b)(3); and

(B) establishing the criteria applicable with respect to
any such determination.

(2) SCOPE OF APPLICATION.—The definition prescribed by
the Board under paragraph (1) shall apply with respect to any
application to form a new credit union, or to alter or expand
the field of membership of an existing credit union, that is filed
with the Board after the date of enactment of the Credit Union
Membership Access Act.

MEMBERS’ MEETINGS

SEC. 110. [12 U.S.C. 1760] The fiscal year of all Federal credit
unions shall end December 31. The annual meeting of each Federal
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credit union shall be held at such place as its bylaws shall pre-
scribe. Special meetings may be held in the manner indicated in
the bylaws. No member shall be entitled to vote by proxy, but a
member other than a natural person may vote through an agent
designated for the purpose. Irrespective of the number of shares
held, no member shall have more than one vote.

MANAGEMENT

SeEc. 111. [12 U.S.C. 1761] (a) The management of a Federal
credit union shall be by a board of directors, a supervisory com-
mittee, and where the bylaws so provide, a credit committee. The
board shall consist of an odd number of directors, at least five in
number, to be elected annually by and from the members as the
bylaws provide. Any vacancy occurring on the board shall be filled
until the next annual election by appointment by the remainder of
the directors.

(b) The supervisory committee shall be appointed by the board
of directors and shall consist of not less than three members nor
more than five members, one of whom may be a director other than
the compensated officer of the board. A record of the names and ad-
dresses of the executive officers, members of the supervisory com-
mittee, credit committee, and loan officers, shall be filed with the
Administration within ten days after their election or appointment.

(c) No member of the board or of any other committee shall,
as such, be compensated, except that reasonable health, accident,
similar insurance protection, and the reimbursement of reasonable
expenses incurred in the execution of the duties of the position
shall not be considered compensation.

OFFICERS OF THE BOARD

SEc. 112. [12 U.S.C. 1761a] At their first meeting after the
annual meeting of the members, the directors shall elect from their
number the board officers specified in the bylaws. Only one board
officer may be compensated as an officer of the board and the by-
laws shall specify such position as well as the specific duties of
each of the board officers. The board shall elect from their number
a financial officer who shall give adequate fidelity coverage in ac-
cordance with section 113(2) of this Act.

BOARD OF DIRECTORS; MEETINGS; POWERS AND DUTIES EXECUTIVE
COMMITTEE; MEMBERSHIP OFFICERS; MEMBERSHIP APPLICATIONS

SEc. 113. [12 U.S.C. 1761b] The board of directors shall meet
at least once a month and shall have the general direction and con-
trol of the affairs of the Federal credit union. Minutes of all meet-
ings shall be kept. Among other things, the board of directors
shall—

(1) act upon applications for membership or appoint mem-
bership officers from among the members of the credit union,
other than the board member paid as an officer, the financial
board officer, any assistant to the paid officer of the board or
to the financial officer, or any loan officer;
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(2) provide adequate fidelity coverage for officers and em-
ployees having custody of or handling funds according to regu-
lations issued by the Board;

(3) fill vacancies on the board of directors until successors
elected at the next annual meeting have qualified;

(4) if the bylaws provide for an elected credit committee,
fill vacancies on the credit committee until successors elected
at the next annual meeting have qualified;

(5) appoint the members of the supervisory committee and,
if the bylaws so provide, appoint the members of the credit
committee;

(6) have charge of investments including the right to des-
ignate an investment committee of not less than two to act on
its behalf;

(7) determine the maximum number of shares, share cer-
tificates, and share draft accounts, and the classes of shares,
share certificates, and share draft accounts;

(8) subject to any limitations of this subchapter2, deter-
mine the interest rates on loans, the security, and the max-
imum amount which may be loaned and provided in lines of
credit;

(9) authorize interest refunds to members of record at the
close of business on the last day of any dividend period from
income earned and received in proportion to the interest paid
by them during that dividend period;

(10) if the bylaws so provide, appoint one or more loan offi-
cers and delegate to these officers the power to approve or dis-
approve loans, lines of credit, or advances from lines of credit;

(11) establish the par value of the share;

(12) subject to the limitations of this title and the bylaws
of the credit union, provide for the hiring and compensation of
officers and employees;

(13) if the bylaws so provide, appoint an executive com-
mittee of not less than three directors to act on its behalf and
any other committees to which it can delegate specific func-
tions;

(14) prescribe conditions and limitations for any committee
which it appoints;

(15) review at each monthly meeting a list of approved or
pending applications for membership received since the pre-
vious monthly meeting together with such other related infor-
mation as it or the bylaws require;

(16) provide for the furnishing of the written reasons for
any denial of a membership application to the applicant upon
the written request of the applicant;

(17) in the absence of a credit committee, and upon the
written request of a member, review a loan application denied
by a loan officer;

(18) declare the dividend rate to be paid on shares, share
certificates, and share draft accounts pursuant to the terms
and conditions of section 117;

2The term “subchapter” probably should read “title”
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(19) establish and maintain a system of internal controls
consistent with the regulations of the Board;

(20) establish lending policies; and

(21) do all other things that are necessary and proper to
carry out all the purposes and powers of the Federal credit
union, subject to regulations issued by the Board.

CREDIT COMMITTEE

SEc. 114. [12 U.S.C. 1761c] (a) If the bylaws provide for a
credit committee, then pursuant to the provisions of the bylaws,
the board of directors may appoint or the members may elect a
credit committee which shall consist of an odd number of members
of the credit union, but which shall not include more than one loan
officer. The method used shall be set forth in the bylaws. The credit
committee shall hold such meetings as the business of the Federal
credit union may require, not less frequently than once a month,
to consider applications for loans or lines of credit. Reasonable no-
tice of such meetings shall be given to all members of the com-
mittee. Except for those loans or lines of credit required to be ap-
proved by the board of directors in section 107(5) of this Act, ap-
proval of an application shall be by majority of the committee who
are present at the meeting at which it is considered provided that
a majority of the full committee is present. The credit committee
may appoint and delegate to loan officers the authority to approve
applications.

(b) If the bylaws provide for a credit committee, all applications
not approved by the loan officer shall be reviewed by the credit
committee, and the approval of a majority of the members who are
present at the meeting when such review is undertaken shall be re-
quired to reverse the loan officer’s decision provided a majority of
the full committee is present. If there is not a credit committee, a
member shall have the right upon written request of review by the
board of directors of a loan application which has been denied. No
individual shall have authority to disburse funds of the Federal
credit union with respect to any loan or line of credit for which the
application has been approved by him in his capacity as a loan offi-
cer.

SUPERVISORY COMMITTEE

SEcC. 115. [12 U.S.C. 1761d] The supervisory committee shall
make or cause to be made an annual audit and shall submit a re-
port of that audit to the board of directors and a summary of the
report to the members at the next annual meeting of the credit
union; shall make or cause to be made such supplementary audits
as it deems necessary or as may be ordered by the Board, and sub-
mit reports of the supplementary audits to the board of directors;
may by a unanimous vote suspend any officer of the credit union
or any member of the credit committee or of the board of directors,
until the next members’ meeting, which shall be held not less than
seven nor more than fourteen days after any such suspension, at
which meeting any such suspension shall be acted upon by the
members; and may call by a majority vote a special meeting of the
members to consider any violation of this Act, the charter, or the
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bylaws, or any practice of the credit union deemed by the super-
visory committee to be unsafe or unauthorized. Any member of the
supervisory committee may be suspended by a majority vote of the
board of directors. The members shall decide, at a meeting held not
less than seven nor more than fourteen days after any such sus-
pension, whether the suspended committee member shall be re-
moved from or restored to the supervisory committee. The super-
visory committee shall cause the passbooks and accounts of the
members to be verified with the records of the treasurer from time
to time, and not less frequently than once every two years. As used
in this section, the term “passbook” shall include any book, state-
ment of account, or other record approved by the Board for use by
Federal credit unions.
[Sec. 116 repealed by P.L. 105-219, 112 Stat. 931.]

DIVIDENDS

Sec. 117. [12 U.S.C. 17631 At such intervals as the board of
directors may authorize, and after provision for required reserves,
the board of directors may declare, pursuant to such regulations as
may be issued by the Board, a dividend to be paid at different rates
on different types of shares, at different rates and maturity dates
in the case of share certificates, and at different rates on different
types of share draft accounts. Dividends credited may be accrued
on various types of shares, share certificates, and share draft ac-
counts as authorized by the board of directors. If the par value of
a share exceeds $5, dividends shall be paid on all funds in the reg-
ular share account once a full share has been purchased.

EXPULSION AND WITHDRAWAL

Sec. 118. [12 U.S.C. 17641 (a) Except as provided in sub-
section (b) of this section, a member may be expelled by a two-
thirds vote of the members of a Federal credit union present at a
special meeting called for the purpose, but only after opportunity
has been given him to be heard.

(b) The board of directors of a Federal credit union may, by
majority vote of a quorum of directors, adopt and enforce a policy
with respect to expulsion from membership based on nonparticipa-
tion by a member in the affairs of the credit union. In establishing
its policy, the board should consider a member’s failure to vote in
annual credit union elections or failure to purchase shares from,
obtain a loan from, or lend to the Federal credit union. If such a
policy is adopted, written notice of the policy as adopted and the
effective date of such policy shall be mailed to each member of the
credit union at the member’s current address appearing on the
records of the credit union not less than thirty days prior to the
effective date of such policy. In addition, each new member shall
be provided written notice of any such policy prior to or upon ap-
plying for membership.

(c) Withdrawal or expulsion of a member pursuant to either
subsection (a) or (b) of this section shall not operate to relieve him
from liability to the Federal credit union. The amount to be paid
a withdrawing or expelled member by a Federal credit union shall
be determined and paid in a manner specified in the bylaws.
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MINORS

SEc. 119. [12 U.S.C. 1765] Shares may be issued in the name
of a minor or in trust, subject to such conditions as may be pre-
scribed by the bylaws. When shares are issued in trust, the name
of the beneficiary shall be disclosed to the Federal credit union.

CERTAIN POWERS OF BOARD

SeEc. 120. [12 U.S.C. 1766] (a) The Board may prescribe rules
and regulations for the administration of this Act (including, but
not by way of limitation, the merger, consolidation, and dissolution
of corporations organized under this Act). Any central credit union
chartered by the Board shall be subject to such rules, regulations,
and orders as the Board deems appropriate and, except as other-
wise specifically provided in such rules, regulations, or orders, shall
be vested with or subject to the same rights, privileges, duties, re-
strictions, penalties, liabilities, conditions, and limitations that
would apply to all Federal credit unions under this Act.

(b)(1) The Board may suspend or revoke the charter of any
Federal credit union, or place the same in involuntary liquidation
and appoint a liquidating agent therefor, upon its finding that the
organization is bankrupt or insolvent, or has violated any of the
provisions of its charter, its bylaws, this Act, or any regulations
issued thereunder.

(2) The Board, through such persons as it shall designate, may
examine any Federal credit union in voluntary liquidation and,
upon its finding that such voluntary liquidation is not being con-
ducted in an orderly or efficient manner or in the best interests of
its members, may terminate such voluntary liquidation and place
such organization in involuntary liquidation and appoint a liqui-
dating agent therefor.

(3) Such liquidating agent shall have power and authority, sub-
ject to the control and supervision of the Board and under such
rules and regulations as the Board may prescribe, (A) to receive
and take possession of the books, records, assets, and property of
every description of the Federal credit union in liquidation, to sell,
enforce collection of, and liquidate all such assets and property, to
compound all bad or doubtful debts, and to sue in his own name
or in the name of the Federal credit union in liquidation, and de-
fend such actions as may be brought against him as liquidating
agent or against the Federal credit union; (B) to receive, examine,
and pass upon all claims against the Federal credit union in lig-
uidation, including claims of members on member accounts; (C) to
make distribution and payment to creditors and members as their
interests may appear; and (D) to execute such documents and pa-
pers and to do such other acts and things which he may deem nec-
essary or desirable to discharge his duties hereunder.

(4) Subject to the control and supervision of the Board and
under such rules and regulations as the Board may prescribe, the
liquidating agent of a Federal credit union in involuntary liquida-
tion shall (A) cause notice to be given to creditors and members to
present their claims and make legal proof thereof, which notice
shall be published once a week in each of three successive weeks
in a newspaper of general circulation in each county in which the
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Federal credit union in liquidation maintained an office or branch
for the transaction of business on the date it ceased unrestricted
operations; except that whenever the aggregate book value of the
assets and property of a Federal credit union in involuntary lig-
uidation is less than $1,000, unless the Board shall find that its
books and records do not contain a true and accurate record of its
liabilities, he shall declare such Federal credit union in liquidation
to be a “no publication” liquidation, and publication of notice to
creditors and members shall not be required in such case; (B) from
time to time make a ratable dividend on all such claims as may
have been proved to his satisfaction or adjudicated in a court of
competent jurisdiction and, after the assets of such organization
have been liquidated, make further dividends on all claims pre-
viously proved or adjudicated, and he may accept in lieu of a for-
mal proof of claim on behalf of any creditor or member the state-
ment of any amount due to such creditor or member as shown on
the books and records of the credit union; but all claims not filed
before payment of the final dividend shall be barred and claims re-
jected or disallowed by the liquidating agent shall be likewise
barred unless suit be instituted thereon within three months after
notice of rejection or disallowance; and (C) in a “no publication” lig-
uidation, determine from all sources available to him, and within
the limits of available funds of the Federal credit union, the
amounts due to creditors and members, and after sixty days shall
have elapsed from the date of his appointment distribute the funds
of the Federal credit union to creditors and members ratably and
as their interests may appear.

(5) Upon certification by the liquidating agent in the case of an
involuntary liquidation, and upon such proof as shall be satisfac-
tory to the Board in the case of a voluntary liquidation, that dis-
tribution has been made and that liquidation has been completed,
as provided herein, the Board shall cancel the charter of such Fed-
eral credit union; but the corporate existence of the Federal credit
union shall continue for a period of three years from the date of
such cancellation of its charter, during which period the liquidating
agent, or his duly appointed successor, or such persons as the
Board shall designate, may act on behalf of the Federal credit
union for the purpose of paying, satisfying, and discharging any ex-
isting liabilities or obligations, collecting and distributing its as-
sets, and doing all other acts required to adjust and wind up its
business and affairs, and it may sue and be sued in its corporate
name.

(c) After the expiration of five years from the date of cancella-
tion of the charter of a Federal credit union the Board may, in its
discretion, destroy any or all books and records of such Federal
credit union in its possession or under its control.

(d) The Board is authorized and empowered to execute any and
all functions and perform any and all duties vested in it hereby,
through such persons as it shall designate or employ; and it may
delegate to any person or persons, including any institution oper-
ating under the general supervision of the Administration, the per-
formance and discharge of any authority, power, or function vested
in it by this Act.
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(e) All books and records of Federal credit unions shall be kept
and reports shall be made in accordance with forms approved by
the Board.

(f)(1) The Board is authorized to make investigations and to
conduct researches and studies of the problems of persons of small
means in obtaining credit at reasonable rates of interest, and of the
methods and benefits of cooperative saving and lending among
such persons. It is further authorized to make reports of such in-
vestigations and to publish and disseminate the same.

(2)(A) The Board is authorized to conduct directly, or to make
grants to or contracts with colleges or universities, State or local
educational agencies, or other appropriate public or private non-
profit organizations to conduct, programs for the training of per-
sons engaged, or preparing to engage, in the operation of credit
unions, and in related consumer counseling programs, serving the
poor. It is authorized to establish a program of experimental, devel-
opmental, demonstration, and pilot projects, either directly or by
grants to public or private nonprofit organizations, including credit
unions, or by contracts with such organizations or other private or-
ganizations, designed to promote more effective operation of credit
unions, and related consumer counseling programs, serving the
poor.

(B) In carrying out its authority under this paragraph, the
Board shall consult with officials of the Office of Economic Oppor-
tunity and other appropriate Federal agencies responsible for the
administration of projects or programs concerned with problems of
the poor. The development and operation of programs and projects
under this paragraph shall involve maximum feasible participation
of residents of the areas and members of the groups served by such
programs and projects, with community action agencies established
under the provisions of the Economic Opportunity Act of 1964 serv-
ing, to the extent feasible, as the means through which such par-
ticipation is achieved.

(C) In order to carry out the purposes of this paragraph, there
is authorized to be appropriated, as a supplement to any funds that
may be expended by the Board pursuant to sections 105 and 106
for such purposes, not to exceed $300,000 for the fiscal year ending
June 30, 1970, and not to exceed $1,000,000 for the fiscal year end-
ing June 30, 1971.

(g) Any officer or employee of the Administration is authorized,
when designated for the purpose by the Board, to administer oaths
and affirmations and to take affidavits and depositions touching
upon any matter within the jurisdiction of the Administration.

(h) The Board is authorized, empowered, and directed to re-
quire that every person appointed or elected by any Federal credit
union to any position requiring the receipt, payment, or custody of
money or other personal property owned by a Federal credit union,
or in its custody or control as collateral or otherwise, give bond in
a corporate surety company holding a certificate of authority from
the Secretary of the Treasury under chapter 93 of title 31, United
States Code, as an acceptable surety on Federal bonds. Any such
bond or bonds shall be in a form approved by the Board with a
view to providing surety coverage to the Federal credit union with
reference to loss by reason of acts of fraud or dishonesty including
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forgery, theft, embezzlement, wrongful abstraction, or
misapplication on the part of the person, directly or through con-
nivance with others, and such other surety coverages as the Board
may determine to be reasonably appropriate or as elsewhere re-
quired by this Act. Any such bond or bonds shall be in such an
amount in relation to the money or other personal property in-
volved or in relation to the assets of the Federal credit union as
the Board may from time to time prescribe by regulation for the
purpose of requiring reasonable coverage. In lieu of individual
bonds the Board may approve the use of a form of schedule or blan-
ket bond which covers all of the officers and employees of a Federal
credit union whose duties include the receipt, payment, or custody
of money or other personal property for or on behalf of the Federal
credit union. The Board may also approve the use of a form of ex-
cess coverage bond whereby a Federal credit union may obtain an
amount of coverage in excess of the basic surety coverage.

(1) In addition to the authority conferred upon them by other
sections of this Act, the Board is authorized in carrying out its
functions under this Act—

(1) to appoint such personnel as may be necessary to en-
able the Administration to carry out its functions;

(2) to expend such funds, enter into such contracts with
public and private organizations and persons, make such pay-
ments in advance or by way of reimbursement, acquire and
dispose of, by lease or purchase, real or personal property,
without regard to the provisions of any other law applicable to
executive or independent agencies of the United States, and
perform such other functions or acts as it may deem necessary
or appropriate to carry out the provisions of this Act, in accord-
ance with the rules and regulations or policies established by
the Board not inconsistent with this Act; and

(3) to pay stipends, including allowances for travel to and
from the place of residence, to any individual to study in a pro-
gram assisted under this Act upon a determination by the
Board that assistance to such individual in such studies will be
in furtherance of the purposes of this Act.

(j) STAFF.—

(1) APPOINTMENT AND COMPENSATION.—The Board shall fix
the compensation and number of, and appoint and direct, em-
ployees of the Board. Rates of basic pay for employees of the
Board may be set and adjusted by the Board without regard
to the provisions of chapter 51 or subchapter III of chapter 53
of title 5, United States Code.

(2) ADDITIONAL COMPENSATION AND BENEFITS.—The Board
may provide additional compensation and benefits to employ-
ees of the Board if the same type of compensation or benefits
are then being provided by any other Federal bank regulatory
agency or, if not then being provided, could be provided by
such an agency under applicable provisions of law, rule, or reg-
ulation. In setting and adjusting the total amount of compensa-
tion and benefits for employees of the Board, the Board shall
seek to maintain comparability with other Federal bank regu-
latory agencies.
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(3) FUNDING.—The salaries and expenses of the Board and
employees of the Board shall be paid from fees and assess-
ments (including income earned on insurance deposits) levied
on insured credit unions under this Act.

FISCAL AGENTS AND DEPOSITORIES

SEC. 121.3 (a) [12 U.S.C. 1767] Each Federal credit union or-
ganized under this Act, when requested by the Secretary of the
Treasury, shall act as fiscal agent of the United States and shall
perform such services as the Secretary of the Treasury may require
in connection with the collection of taxes and other obligations due
the United States and the lending, borrowing, and repayment of
money by the United States, including the issue, sale, redemption,
or repurchase of bonds, notes, Treasury certificates of indebtedness,
or other obligations of the United States; and to facilitate such pur-
poses the Board shall furnish to the Secretary of the Treasury from
time to time the names and addresses of all Federal credit unions
with such other available information concerning them as may be
requested by the Secretary of the Treasury. Any Federal credit
union organized under this Act, when designated for that purpose
by the Secretary of the Treasury, shall be a depository of public
money, except receipts from customs, under such regulations as
may be prescribed by the Secretary of the Treasury.

(b) Any Federal credit union, upon the deposit with it of any
funds by the Federal Government, an Indian tribe, or any State or
local government or political subdivision thereof as otherwise au-
thorized by this Act, 1s authorized to pledge any of its assets secur-
ing the payment of the funds so deposited.

TAXATION

Sec. 122. [12 U.S.C. 1768] The Federal credit unions orga-
nized hereunder, their property, their franchises, capital, reserves,
surpluses, and other funds, and their income shall be exempt from
all taxation now or hereafter imposed by the United States or by
any State, Territorial, or local taxing authority; except that any
real property and any tangible personal property of such Federal
credit unions shall be subject to Federal, State, Territorial, and
local taxation to the same extent as other similar property is taxed.
Nothing herein contained shall prevent holdings in any Federal
credit union organized hereunder from being included in the valu-
ation of the personal property of the owners or holders thereof in
assessing taxes imposed by authority of the State or political sub-
division thereof in which the Federal credit union is located; but
the duty or burden of collecting or enforcing the payment of such
a tax shall not be imposed upon any such Federal credit union and
the tax shall not exceed the rate of taxes imposed upon holdings
in domestic credit unions.

3Item 1 of the section designated as section 2 following section 664 of the Treasury, Postal
Service, and General Government Appropriations Act, 1997 (as enacted by section 101(f) of P.L.
104-208) provided for the selection of national banks as financial agents. Item 2 of such section
reads as follows: “2. Make conforming changes to 12 U.S.C. 265, 266, 391, 1452(d), 1767, 1789a,
2013, 2122 and to 31 U.S.C. 3122 and 3303.”. Due to the inexact nature of the direction, no
change is shown here.
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PARTIAL INVALIDITY; RIGHT TO AMEND

SEc. 123. [12 U.S.C. 1769] (a) If any provision of this Act, or
the application thereof to any person or circumstance, is held in-
valid, the remainder of the Act, and the application of such provi-
ls;ion to other persons or circumstances, shall not be affected there-

y.

(b) The right to alter, amend, or repeal this Act or any part
thereof, or any charter issued pursuant to the provisions of this
Act, is expressly reserved.

SPACE IN FEDERAL BUILDINGS OR FEDERAL LAND 4

SEC. 124. [12 U.S.C. 17701 Notwithstanding any other provi-
sion of law, upon application by any credit union organized under
State law or by any Federal credit union organized in accordance
with the terms of this Act,5 which application shall be addressed
to the officer or agency of the United States charged with the allot-
ment of space on lands reserved for the use of, and under the ex-
clusive or concurrent jurisdiction of, the United States or in the
Federal buildings in the community or district in which such credit
union does business, such officer or agency may in his or its discre-
tion lease land or allot space to such credit union without charge
for rent or services if at least 95 percent of the membership of the
credit union to be served by the allotment of space or the facility
built on the lease land is composed of persons who either are pres-
ently Federal employees or were Federal employees at the time of
admission into the credit union, and members of their families, and
if space is available. For the purpose of this section, the term “serv-
ices” includes, but is not limited to, the providing of lighting, heat-
ing, cooling, electricity, office furniture, office machines and equip-
ment, telephone service (including installation lines and equipment
and other expenses associated with telephone service), and security
systems (including installation of and other expenses associated
with security systems). Where there is an agreement for the pay-
ment of costs associated with the provision of space or services,
nothing in title 31, United States Code, or any other provision of
law, shall be construed to prohibit or restrict payment by reim-
bursement to the miscellaneous receipts or other appropriate ac-
count of the Treasury.

CONVERSION FROM FEDERAL TO STATE CREDIT UNION AND FROM
STATE TO FEDERAL CREDIT UNION

SEc. 125. [12 U.S.C. 1771] (a) A Federal credit union may be
converted into a State credit union under the laws of any State, the
District of Columbia, the several Territories and possessions of the
United States, the Panama Canal Zone, or the Commonwealth of
Puerto Rico, by complying with the following requirements:

(1) The proposition for such conversion shall first be approved,
and a date set for a vote thereon by the members (either at a meet-

4The boldface type in heading for section 124 so in law. See amendment made by section
501(b) of Public Law 109-351 (120 Stat. 1974).

5Error in amendment made by section 2854(1) of Public Law 103-160 (107 Stat. 1908). The
amendment attempted to strike “at least 95 per centum” and all that follows through “and the
members of their families,”. The word “the” between “and” and “members” does not appear.
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ing to be held on such date or by written ballot to be filed on or
before such date), by a majority of the directors of the Federal cred-
it union. Written notice of the proposition and of the date set for
the vote shall then be delivered in person to each member, or
mailed to each member at the address for such member appearing
on the records of the credit union, not more than thirty nor less
than seven days prior to such date. Approval of the proposition for
conversion shall be by the affirmative vote of a majority of the
members of the credit union who vote on the proposal. The written
notice of the proposition shall in boldface type state that the issue
will be decided by a majority of the members who vote.

(2) A statement of the results of the vote, verified by the affida-
vits of the president or vice president and the secretary, shall be
filed with the Administration within ten days after the vote is
taken.

(3) Promptly after the vote is taken and in no event later than
ninety days thereafter, if the proposition for conversion was ap-
proved by such vote, the credit union shall take such action as may
be necessary under the applicable State law to make it a State
credit union, and within ten days after receipt of the State credit
union charter there shall be filed with the Administration a copy
of the charter thus issued. Upon such filing the credit union shall
cease to be a Federal credit union.

(4) Upon ceasing to be a Federal credit union, such credit
union shall no longer be subject to any of the provisions of this Act.
The successor State credit union shall be vested with all of the as-
sets and shall continue responsible for all of the obligations of the
Federal credit union to the same extent as though the conversion
had not taken place.

(b)(1) A State credit union, organized under the laws of any
State, the District of Columbia, the several Territories and posses-
sions of the United States, the Panama Canal Zone, or the Com-
monwealth of Puerto Rico, may be converted into a Federal credit
union by (A) complying with all State requirements requisite to en-
abling it to convert to a Federal credit union or to cease being a
State credit union, (B) filing with the Administration proof of such
compliance, satisfactory to the Board, and (C) filing with the Ad-
ministration an organization certificate as required by this Act.

(2) When the Board has been satisfied that all of such require-
ments, and all other requirements of this Act, have been complied
with, the Board shall approve the organization certificate. Upon
such approval, the State credit union shall become a Federal credit
union as of the date it ceases to be a State credit union. The Fed-
eral credit union shall be vested with all of the assets and shall
continue responsible for all of the obligations of the State credit
union to the same extent as though the conversion had not taken
place.

TERRITORIAL APPLICABILITY OF ACT

SEc. 126. [12 U.S.C. 1772] The provisions of this Act shall
apply to the several States, the District of Columbia, the several
Territories, including the trust territories, and possessions of the
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United States, the Panama Canal Zone, and the Commonwealth of
Puerto Rico.

GIFTS

SeEc. 127. [12 U.S.C. 1772a] The Board is authorized to accept
gifts of money made unconditionally by will or otherwise for the
carrying out of any of the functions under this Act. A conditional
gift of money made by will or otherwise for such purposes may be
accepted and used in accordance with its conditions, but no such
gift shall be accepted which is conditioned upon any expenditure
not to be met therefrom or from income thereof unless the Board
determines that supplementation of such gift from the fees it may
expend pursuant to sections 105 and 106 or from any funds appro-
priated pursuant to section 120(f)(2)(C) for the purpose of making
such expenditure will not adversely affect the sound administration
of this Act. Any such gift shall be deposited in the Treasury of the
United States for the account of the Administration and may be ex-
pended in accordance with section 6 or as provided in the preceding
sentence.

SEC. 128. [12 U.S.C. 1772b] APPORTIONMENT.

Notwithstanding any other provision of law, funds received by
the Board pursuant to any method provided by this Act, and inter-
est, dividend, or other income thereon, shall not be subject to ap-
portionment for the purpose of chapter 15 of title 31, United States
Code, or under any other authority.

SEC. 129. [12 U.S.C. 1772¢] TRUST FUND.

Notwithstanding any other provision of law, all moneys of the
Board shall be treated as trust funds for the purpose of section
256(a)(2) of the Balanced Budget and Emergency Deficit Control
Act of 1985. This section is effective for fiscal year 1986 and every
fiscal year thereafter.

SEC. 130. [12 U.S.C. 1772¢-11 COMMUNITY DEVELOPMENT REVOLVING
LOAN FUND FOR CREDIT UNIONS.

(a) IN GENERAL.—The Board may exercise the authority grant-
ed to it by the Community Development Credit Union Revolving
Loan Fund Transfer Act, including any additional appropriation
made or earnings accrued, subject only to this section and to regu-
lations prescribed by the Board.

(b) INVESTMENT.—The Board may invest any idle Fund moneys
in United States Treasury securities. Any interest accrued on such
securities shall become a part of the Fund.

(¢) LoaNs.—The Board may require that any loans made from
the Fund be matched by increased shares in the borrower credit
union.

(d) INTEREST.—Interest earned by the Fund may be allocated
by the Board for technical assistance to community development
credit unions, subject to an appropriations Act.

(e) DEFINITION.—As used in this section, the term “Fund”
means the Community Development Credit Union Revolving Loan
Fund.
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SEC. 131. [12 U.S.C. 1772d] FORFEITURE OF ORGANIZATION CERTIFI-
CATE FOR MONEY LAUNDERING OR CASH TRANSACTION
REPORTING OFFENSES.

(a) FORFEITURE OF FRANCHISE FOR MONEY LAUNDERING OR
CASH TRANSACTION REPORTING OFFENSES.—

(1) CONVICTION OF TITLE 18 OFFENSES.—

(A) Duty TO NOTIFY.—If a credit union has been con-

victed of any criminal offense under section 1956 or 1957

of title 18, United States Code, the Attorney General shall

provide to the Board a written notification of the convic-
tion and shall include a certified copy of the order of con-
viction from the court rendering the decision.

(B) NOTICE OF TERMINATION; PRETERMINATION HEAR-

ING.—After receiving written notification from the Attor-

ney General of such a conviction, the Board shall issue to

such credit union a notice of its intention to terminate all
rights, privileges, and franchises of the credit union and
schedule a pretermination hearing.

(2) CONVICTION OF TITLE 31 OFFENSES.—If a credit union is
convicted of any criminal offense under section 5322 or 5324 of
title 31, United States Code, after receiving written notification
from the Attorney General, the Board may issue to such credit
union a notice of its intention to terminate all rights, privi-
leges, and franchises of the credit union and schedule a
pretermination hearing.

(3) JubpIiciAL REVIEW.—Section 206(j) shall apply to any
proceeding under this section.

(b) FacTOorRs To BE CONSIDERED.—In determining whether a
franchise shall be forfeited under subsection (a), the Board shall
take into account the following factors:

(1) The extent to which directors, committee members, or
senior executive officers (as defined by the Board in regulations
which the Board shall prescribe) of the credit union knew of,
or were involved in, the commission of the money laundering
offense of which the credit union was found guilty.

(2) The extent to which the offense occurred despite the ex-
istence of policies and procedures within the credit union
which were designed to prevent the occurrence of any such of-
fense.

(3) The extent to which the credit union has fully cooper-
ated with law enforcement authorities with respect to the in-
vestigation of the money laundering offense of which the credit
union was found guilty.

(4) The extent to which the credit union has implemented
additional internal controls (since the commission of the of-
fense of which the credit union was found guilty) to prevent
the occurrence of any other money laundering offense.

(5) The extent to which the interest of the local community
in having adequate deposit and credit services available would
be threatened by the forfeiture of the franchise.

(¢) SUCCESSOR LIABILITY.—This section shall not apply to a
successor to the interests of, or a person who acquires, a credit
union that violated a provision of law described in subsection (a),
if the successor succeeds to the interests of the violator, or the ac-

January 9, 2015 As Amended Through P.L. 113-252, Enacted December 18, 2014



FACOMP\BANK\FEDERAL CREDIT UNION ACT.XML

29 FEDERAL CREDIT UNION ACT Sec. 201

quisition is made, in good faith and not for purposes of evading this
section or regulations prescribed under this section.

TITLE II—SHARE INSURANCE

INSURANCE OF MEMBER ACCOUNTS AND ELIGIBILITY PROVISIONS

SeEc. 201. [12 U.S.C. 1781] (a) The Board, as hereinafter pro-
vided, shall insure the member accounts of all Federal credit
unions and it may insure the member accounts of (1) credit unions
organized and operated according to the laws of any State, the Dis-
trict of Columbia, the several territories, including trust territories,
and possessions of the United States, the Panama Canal Zone, or
the Commonwealth of Puerto Rico, and (2) credit unions organized
and operating under the jurisdiction of the Department of Defense
if such credit unions are operating in compliance with the require-
ments of title I of this Act and regulations issued thereunder.

(b) Application for insurance of member accounts shall be made
immediately by each Federal credit union and may be made at any
time by a State credit union or a credit union operating under the
jurisdiction of the Department of Defense. Applications for such in-
surance shall be in such form as the Board shall provide and shall
contain an agreement by the applicant—

(1) to pay the reasonable cost of such examinations as the
Board may deem necessary in connection with determining the
eligibility of the applicant for insurance: Provided, That exami-
nations required under title I of this Act shall be so conducted
that the information derived therefrom may be utilized for
share insurance purposes, and examinations conducted by
State regulatory agencies shall be utilized by the Board for
such purposes to the maximum extent feasible;

(2) to permit and pay the reasonable cost of such examina-
tions as in the judgment of the Board may from time to time
be necessary for the protection of the fund and of other insured
credit unions;

(3) to permit the Board to have access to any information
or report with respect to any examination made by or for any
public regulatory authority, including any commission, board,
or authority having supervision of a State-chartered credit
union, and furnish such additional information with respect
thereto as the Board may require;

(4) to provide protection and indemnity against burglary,
defalcation, and other similar insurable losses, of the type, in
the form, and in an amount at least equal to that required by
the laws under which the credit union is organized and oper-
ates;

(5) to maintain such regular reserves as may be required
by the laws of the State, district, territory, or other jurisdiction
pursuant to which it is organized and operated, in the case of
a State-chartered credit union, or as may be required by this
Act, in the case of a Federal credit union;

(6) to maintain such special reserves as the Board, by reg-
ulation or in special cases, may require for protecting the inter-
est of members or to assure that all insured credit unions
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maintain regular reserves which are not less than those re-

quired under title I of this Act;

(7) not to issue or have outstanding any account or secu-
rity the form of which, by regulation or in special cases, has
not been approved by the Board except for accounts authorized
by State law for State credit unions;

(8) to pay and maintain its deposit and to pay the pre-
mium charges for insurance imposed by this title; and

(9) to comply with the requirements of this title and of reg-
ulations prescribed by the Board pursuant thereto.

(c)(1) Before approving the application of any credit union for
insurance of its member accounts, the Board shall consider—

(A) the history, financial condition, and management poli-
cies of the applicant;

(B) the economic advisability of insuring the applicant
without undue risk of the fund;

(C) the general character and fitness of the applicant’s
management;

(D) the convenience and needs of the members to be served
by the applicant; and

(E) whether the applicant is a cooperative association orga-
nized for the purpose of promoting thrift among its members
and creating a source of credit for provident or productive pur-
poses.

(2) The Board shall disapprove the application of any credit
union for insurance of its member accounts if it finds that its re-
serves are inadequate, that its financial condition and policies are
unsafe or unsound, that its management is unfit, that insurance of
its member accounts would otherwise involve undue risk to the
fund, or that its powers and purposes are inconsistent with the pro-
motion of thrift among its members and the creation of a source of
credit for provident or productive purposes.

(d) Upon the approval of any application for insurance, the
Board shall notify the applicant and shall issue to it a certificate
evidencing the fact that it is, as of the date of issuance of the cer-
tificate, an insured credit union under the provisions of this title.

(e) PROHIBITION ON CERTAIN ASSOCIATIONS.—

(1) IN GENERAL.—No insured credit union may be spon-
sored by or accept financial support, directly or indirectly, from
any Government-sponsored enterprise, if the credit union in-
cludes the customers of the Government-sponsored enterprise
in the field of membership of the credit union.

(2) ROUTINE BUSINESS FINANCING.—Paragraph (1) shall not
apply with respect to advances or other forms of financial as-
sistance generally provided by a Government-sponsored enter-
prise in the ordinary course of business of the enterprise.

(3) GOVERNMENT-SPONSORED ENTERPRISE DEFINED.—For
purposes of this subsection, the term “Government-sponsored
enterprise” has the meaning given to such term in section
1404(e)(1)(A) of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989.

(4) EMPLOYEE CREDIT UNION.—No provision of this sub-
section shall be construed as prohibiting any employee of a
Government-sponsored enterprise from becoming a member of
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a credit union whose field of membership is the employees of
such enterprise.

REPORTS OF CONDITION; CERTIFIED STATEMENTS; PREMIUMS FOR
INSURANCE

SeEc. 202. [12 U.S.C. 1782] (a)(1) Each insured credit union
shall make reports of condition to the Board upon dates which
shall be selected by them. Such reports of condition shall be in such
form and shall contain such information as the Board may require.
The reporting dates selected for reports of condition shall be the
same for all insured credit unions except that when any of said re-
porting dates is a nonbusiness day for any credit union the pre-
ceding business day shall be its reporting date. The total amount
of the member accounts of each insured credit union as of each re-
porting date shall be reported in such reports of condition in ac-
cordance with regulations prescribed by the Board. Each report of
condition shall contain a declaration by the president, by a vice
president, by the treasurer, or by any other officer designated by
the board of directors of the reporting credit union to make such
declaration, that the report is true and correct to the best of such
officer’s knowledge and belief. Unless such requirement is waived
by the Board, the correctness of each report of condition shall be
attested by the signatures of three of the officers of the reporting
credit union with the declaration that the report has been exam-
ined by them and to the best of their knowledge and belief is true
and correct.

(2) The Board may call for such other reports as it may from
time to time require.

(3) The Board may require reports of condition to be published
in such manner, not inconsistent with any applicable law, as it
may direct. Any insured credit union which maintains procedures
reasonably adapted to avoid any inadvertent error and, uninten-
tionally and as a result of such an error, fails to submit or publish
any report required under this subsection or section 106, within the
period of time specified by the Board, or submits or publishes any
false or misleading report or information, or inadvertently trans-
mits or publishes any report which is minimally late, shall be sub-
ject to a penalty of not more than $2,000 for each day during which
such failure continues or such false or misleading information is
not corrected. The insured credit union shall have the burden of
proving that an error was inadvertent and that a report was inad-
vertently transmitted or published late. Any insured credit union
which fails to submit or publish any report required under this
subsection or section 106, within the period of time specified by the
Board, or submits or publishes any false or misleading report or in-
formation, in a manner not described in the 2nd preceding sentence
shall be subject to a penalty of not more than $20,000 for each day
during which such failure continues or such false or misleading in-
formation is not corrected. Notwithstanding the preceding sentence,
if any insured credit union knowingly or with reckless disregard for
the accuracy of any information or report described in such sen-
tence submits or publishes any false or misleading report or infor-
mation, the Board may assess a penalty of not more than
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$1,000,000 or 1 percent of total assets of such credit union, which-
ever is less, per day for each day during which such failure con-
tinues or such false or misleading information is not corrected. Any
penalty imposed under any of the 4 preceding sentences shall be
assessed and collected by the Board in the manner provided in sec-
tion 206(k)(2) (for penalties imposed under such section) and any
such assessment (including the determination of the amount of the
penalty) shall be subject to the provisions of such section. Any in-
sured credit union against which any penalty is assessed under
this subsection shall be afforded an agency hearing if such insured
credit union submits a request for such hearing within 20 days
after the issuance of the notice of assessment. Section 206(j) shall
apply to any proceeding under this subsection.

(4) The Board may accept any report of condition made to any
commission, board, or authority having supervision of a State-char-
tered credit union and may furnish to any such commission, board,
or authority reports of condition made to the Board.

(5) Reports required under title I of this Act shall be so pre-
pared that they can be used for share insurance purposes. To the
maximum extent feasible, the Board shall use for insurance pur-
poses reports submitted to State regulatory agencies by State-char-
tered credit unions.

(6) 8 AUDIT REQUIREMENT.—

(A) IN GENERAL.—Before the end of the 120-day period
beginning on the date of the enactment of the Financial
Institutions Reform, Recovery, and Enforcement Act of
1989 and notwithstanding any other provision of Federal
or State law, the Board shall prescribe, by regulation,
audit standards which require an outside, independent
audit of any insured credit union by a certified public ac-
countant for any fiscal year (of such credit union)—

(i) for which such credit union has not conducted
an annual supervisory committee audit;

(i) for which such credit union has not received a
complete and satisfactory supervisory committee
audit; or

(iii) during which such credit union has experi-
enced persistent and serious recordkeeping defi-
ciencies, as determined by the Board.

(B) UNSAFE OR UNSOUND PRACTICE.—The Board may
treat the failure of any insured credit union to obtain an
outside, independent audit for any fiscal year for which
such audit is required under subparagraph (A) or (D) as an
unsafe or unsound practice within the meaning of section
206(b).

(C) ACCOUNTING PRINCIPLES.—

(1) IN GENERAL.—Accounting principles applicable
to reports or statements required to be filed with the
Board by each insured credit union shall be uniform
and consistent with generally accepted accounting
principles.

6 Indentation so in law.
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(ii) BOARD DETERMINATION.—If the Board deter-
mines that the application of any generally accepted
accounting principle to any insured credit union is not
appropriate, the Board may prescribe an accounting
principle for application to the credit union that is no
less stringent than generally accepted accounting prin-
ciples.

(iii) DE MINIMUS EXCEPTION.—This subparagraph
shall not apply to any insured credit union, the total
assets of which are less than $10,000,000, unless pre-
scribed by the Board or an appropriate State credit
union supervisor.

(D) LARGE CREDIT UNION AUDIT REQUIREMENT.—

(1) IN GENERAL.—Each insured credit union having
total assets of $500,000,000 or more shall have an an-
nual independent audit of the financial statements of
the credit union, performed in accordance with gen-
erally accepted auditing standards by an independent
certified public accountant or public accountant Ili-
censed by the appropriate State or jurisdiction to per-
form those services.

(i1) VOLUNTARY AUDITS.—If a Federal credit union
that is not required to conduct an audit under clause
(i), and that has total assets of more than $10,000,000
conducts such an audit for any purpose, using an inde-
pendent auditor who is compensated for his or her
audit services with respect to that audit, the audit
shall be performed consistent with the accountancy
laws of the appropriate State or jurisdiction, including
licensing requirements.

(7)7 REPORT TO INDEPENDENT AUDITOR.—

(A) IN GENERAL.—Each insured credit union which has
engaged the services of an independent auditor to audit
such depository institution within the past 2 years shall
transmit to such auditor a copy of the most recent report
of condition made by such credit union (pursuant to this
Act or any other provision of law) and a copy of the most
recent report of examination received by such credit union.

(B) ADDITIONAL INFORMATION.—In addition to the cop-
ies of the reports required to be provided to an auditor
under subparagraph (A), each insured credit union shall
provide such auditor with—

(i) a copy of any supervisory memorandum of un-
derstanding with such credit union and any written
agreement between the Board or a State regulatory
agency and the credit union which is in effect during
the period covered by the audit; and

(i1) a report of any action initiated or taken by the
Board during such period under subsection (e), (f), (g),
i), ), or (q) of section 206, or any similar action taken
by a State regulatory dagency under State law, or any

7Indentation so in law.
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other civil money penalty assessed by the Board under
this Act, with respect to—
(I) the credit union; or
(IT) any institution-affiliated party.
(8) DATA SHARING WITH OTHER AGENCIES AND PERSONS.—
In addition to reports of examination, reports of condition, and
other reports required to be regularly provided to the Board
(with respect to all insured credit unions, including a credit
union for which the Corporation has been appointed conser-
vator or liquidating agent) or an appropriate State commission,
board, or authority having supervision of a State-chartered
credit union, the Board may, in the discretion of the Board,
furnish any report of examination or other confidential super-
visory information concerning any credit union or other entity
examined by the Board under authority of any Federal law,
to—

(A) any other Federal or State agency or authority
with supervisory or regulatory authority over the credit
union or other entity;

(B) any officer, director, or receiver of such credit
union or entity; and

(C) any other person that the Board determines to be
appropriate.

(b) CERTIFIED STATEMENT.—
(1) STATEMENT REQUIRED.—

(A) IN GENERAL.—For each calendar year, in the case
of an insured credit union with total assets of not more
than $50,000,000, and for each semi-annual period in the
case of an insured credit union with total assets of
$50,000,000 or more, an insured credit union shall file
with the Board, at such time as the Board prescribes, a
certified statement showing the total amount of insured
shares in the credit union at the close of the relevant pe-
riod and both the amount of its deposit or adjustment of
deposit and the amount of the insurance charge due to the
Fund for that period, both as computed under subsection

(o).

(B) EXCEPTION FOR NEWLY INSURED CREDIT UNION.—
Subparagraph (A) shall not apply with respect to a credit
union that became insured during the reporting period.

(2) FOorRM.—The certified statements required to be filed
with the Board pursuant to this subsection shall be in such
form and shall set forth such supporting information as the
Board shall require.

(38) CERTIFICATION.—The president of the credit union or
any officer designated by the board of directors shall certify,
with respect to each statement required to be filed with the
Board pursuant to this subsection, that to the best of his or her
knowledge and belief the statement is true, correct, complete,
and in accordance with this title and the regulations issued
under this title.

(c)(1)(A)i) Each insured credit union shall pay to and maintain
with the National Credit Union Share Insurance Fund a deposit in
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an amount equaling 1 per centum of the credit union’s insured
shares.

(i1)) The Board may, in its discretion, authorize insured credit
unions to initially fund such deposit over a period of time in excess
of one year if necessary to avoid adverse effects on the condition
of insured credit unions.

(iii) 8 PERIODIC ADJUSTMENT.—The amount of each
insured credit union’s deposit shall be adjusted as fol-
lows, in accordance with procedures determined by the
Board, to reflect changes in the credit union’s insured
shares:

(I) annually, in the case of an insured credit
union with total assets of not more than
$50,000,000; and

(IT) semi-annually, in the case of an insured
credit union with total assets of $50,000,000 or
more.

(B)d) The deposit shall be returned to an insured credit union
in the event that its insurance coverage is terminated, it converts
to insurance coverage from another source, or in the event the op-
erations of the fund are transferred from the National Credit
Union Administration Board.

(i1) The deposit shall be returned in accordance with proce-
dures and valuation methods determined by the Board, but in no
event shall the deposit be returned any later than one year after
the final date on which no shares of the credit union are insured
by the Board.

(iii) The deposit shall not be returned in the event of liquida-
tion on account of bankruptcy or insolvency.

(iv) The deposit funds may be used by the fund if necessary to
meet its expenses, in which case the amount so used shall be ex-
pensed and shall be replenished by insured credit unions in accord-
ance with procedures established by the Board.

(2) INSURANCE PREMIUM CHARGES.—

(A) IN GENERAL.—Each insured credit union shall, at
such times as the Board prescribes (but not more than
twice in any calendar year), pay to the Fund a premium
charge for insurance in an amount stated as a percentage
of insured shares (which shall be the same for all insured
credit unions).

(B) RELATION OF PREMIUM CHARGE TO EQUITY RATIO OF
FUND.—The Board may assess a premium charge only if—

(i) the Fund’s equity ratio is less than 1.3 percent;
and

(ii)) the premium charge does not exceed the
amount necessary to restore the equity ratio to 1.3
percent.

(C) PREMIUM CHARGE REQUIRED IF EQUITY RATIO FALLS
BELOW 1.2 PERCENT.—If the Fund’s equity ratio is less than
1.2 percent, the Board shall, subject to subparagraph (B),
assess a premium charge in such an amount as the Board

8Indentation so in law.
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determines to be necessary to restore the equity ratio to,
and maintain that ratio at, 1.2 percent.

(D) FUND RESTORATION PLANS.—

(1) IN GENERAL.—Whenever—

(I) the Board projects that the equity ratio of
the Fund will, within 6 months of such determina-
tion, fall below the minimum amount specified in
subparagraph (C); or

(II) the equity ratio of the Fund actually falls
below the minimum amount specified in subpara-
graph (C) without any determination under sub-
clause (I) having been made,

the Board shall establish and implement a restoration

plan within 90 days that meets the requirements of

clause (i1) and such other conditions as the Board de-
termines to be appropriate.

(ii)) REQUIREMENTS OF RESTORATION PLAN.—A res-
toration plan meets the requirements of this clause if
the plan provides that the equity ratio of the Fund
will meet or exceed the minimum amount specified in
subparagraph (C) before the end of the 8-year period
beginning upon the implementation of the plan (or
such longer period as the Board may determine to be
necessary due to extraordinary circumstances).

(ii1) TRANSPARENCY.—Not more than 30 days after
the Board establishes and implements a restoration
plan under clause (i), the Board shall publish in the
Federal Register a detailed analysis of the factors con-
sidered and the basis for the actions taken with regard
to the plan.

(3) DISTRIBUTIONS FROM FUND REQUIRED.—

(A) IN GENERAL.—The Board shall, subject to the re-
quirements of section 217(e), effect a pro rata distribution
to insured credit unions after each calendar year if, as of
the end of that calendar year—

(i) any loans to the Fund from the Federal Gov-
ernment, and any interest on those loans, have been
repaid;

(i1) the Fund’s equity ratio exceeds the normal op-
erating level; and

(iii) the Fund’s available assets ratio exceeds 1.0
percent.

(B) AMOUNT OF DISTRIBUTION.—The Board shall dis-
tribute under subparagraph (A) the maximum possible
amount that—

(i) does not reduce the Fund’s equity ratio below
the normal operating level; and

(ii) does not reduce the Fund’s available assets
ratio below 1.0 percent.

(C) CALCULATION BASED ON CERTIFIED STATEMENTS.—
In calculating the Fund’s equity ratio and available assets
ratio for purposes of this paragraph, the Board shall deter-
mine the aggregate amount of the insured shares in all in-
sured credit unions from insured credit unions certified
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statements under subsection (b) for the final reporting pe-

riod of the calendar year referred to in subparagraph (A).

(4) TIMELINESS AND ACCURACY OF DATA.—In calculating
the available assets ratio and equity ratio of the Fund, the
Board shall use the most current and accurate data reasonably
available.

(d)

(1) If, in the judgment of the Board, a loan to the insur-
ance fund, or to the stabilization fund described in section 217
of this title, is required at any time for purposes of this sub-
chapter, the Secretary of the Treasury shall make the loan, but
loans under this paragraph shall not exceed in the aggregate
$6,000,000,000 outstanding at any one time. Except as other-
wise provided in this subsection, section 217, and in subsection
(e) of this section, each loan under this paragraph shall be
made on such terms as may be fixed by agreement between the
Board and the Secretary of the Treasury.

(2)9 PENALTY FOR FAILURE TO MAKE ACCURATE CERTIFIED
STATEMENT OR TO PAY DEPOSIT OR PREMIUM.—

(A) FIRST TIER.—Any insured credit union which—

(1) maintains procedures reasonably adapted to
avoid any inadvertent error and, unintentionally and
as a result of such an error, fails to submit any cer-
tified statement under subsection (b)(1) within the pe-
riod of time required or submits a false or misleading
certified statement under such subsection; or

(i1) submits the statement at a time which is mini-
mally after the time required,

shall be subject to a penalty of not more than $2,000 for
each day during which such failure continues or such false
and misleading information is not corrected. The insured
credit union shall have the burden of proving that an error
was inadvertent or that a statement was inadvertently
submitted late.

(B) SECOND TIER.—Any insured credit union which—

(1) fails to submit any certified statement under
subsection (b)(1) within the period of time required or
submits a false or misleading certified statement in a
manner not described in subparagraph (A); or

(i1) fails or refuses to pay any deposit or premium
for insurance required under this title,

shall be subject to a penalty of not more than $20,000 for

each day during which such failure continues, such false

and misleading information is not corrected, or such de-
posit or premium is not paid.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), if any insured credit union knowingly or with
reckless disregard for the accuracy of any certified state-
ment under subsection (b)(1) submits a false or misleading
certified statement under such subsection, the Board may
assess a penalty of not more than $1,000,000 or not more
than 1 percent of the total assets of the credit union,

9 Indentation so in law.
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whichever is less, per day for each day during which the
failure continues or the false or misleading information in
such statement is not corrected.

(D) ASSESSMENT PROCEDURE.—Any penalty imposed
under this paragraph shall be assessed and collected by
the Board in the manner provided in section 206(k)(2) (for
penalties imposed under such section) and any such as-
sessment (including the determination of the amount of
the penalty) shall be subject to the provisions of such sec-
tion.

(E) HEARING.—Any insured credit union against which
any penalty is assessed under this paragraph shall be af-
forded an agency hearing if the credit union submits a re-
quest for such hearing within 20 days after the issuance
of the notice of the assessment. Section 206(j) shall apply
to any proceeding under this subparagraph.

(F) SPECIAL RULE FOR DISPUTED PAYMENTS.—No pen-
alty may be assessed for the failure of any insured credit
union to pay any deposit or premium for insurance if—

(i) the failure is due to a dispute between the
credit union and the Board over the amount of the de-
poilit or premium which is due from the credit union;
an

(i) the credit union deposits security satisfactory
to the Board for payment of the deposit or insurance
premium upon final determination of the dispute.

(38) No insured credit union shall pay any dividends on its in-
sured shares or distribute any of its assets while it remains in de-
fault in the payment of its deposit or any premium charge for in-
surance due to the fund. Any director or officer of any insured cred-
it union who knowingly participates in the declaration or payment
of any such dividend or in any such distribution shall, upon convic-
tion, be fined not more than $1,000 or imprisoned not more than
one year, or both. The provisions of this paragraph shall not be ap-
plicable in any case in which the default is due to a dispute be-
tween the credit union and the Board over the amount of its de-
posit or the premium charge due to the fund if the credit union de-
posits security satisfactory to the Board for payment of its deposit
or the premium charge upon final determination of the issue.

(4) TEMPORARY INCREASES AUTHORIZED.—

(A) RECOMMENDATIONS FOR INCREASE.—During the pe-
riod beginning on the date of enactment of this paragraph
and ending on December 31, 2010, if, upon the written rec-
ommendation of the Board (upon a vote of not less than
two-thirds of the members of the Board) and the Board of
Governors of the Federal Reserve System (upon a vote of
not less than two-thirds of the members of such Board),
the Secretary of the Treasury (in consultation with the
President) determines that additional amounts above the
$6,000,000,000 amount specified in paragraph (1) are nec-
essary, such amount shall be increased to the amount so
determined to be necessary, not to exceed $30,000,000,000.

(B) REPORT REQUIRED.—If the borrowing authority of
the Board is increased above $6,000,000,000 pursuant to
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subparagraph (A), the Board shall promptly submit a re-
port to the Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on Financial
Services of the House of Representatives describing the
reasons and need for the additional borrowing authority
and its intended uses.

(e) The Board, in a suit brought at law or in equity in any
court of competent jurisdiction, shall be entitled to recover from
any insured credit union the amount of any unpaid deposit or pre-
mium charge for insurance lawfully payable by the credit union to
the fund, whether or not such credit union shall have made any re-
port of condition under subsection (a) of this section or filed any
certified statement required under subsection (b) of this section and
whether or not suit shall have been brought to compel the credit
union to make any such report or to file any such statement. No
action or proceeding shall be brought for the recovery of any de-
posit or premium charge due to the fund, or for the recovery of any
amount paid to the fund in excess of the amount due it, unless
such action or proceeding shall have been brought within five years
after the right accrued for which the claim is made. Where the in-
sured credit union has made or filed with the Board a false or
fraudulent certified statement with the intent to evade, in whole or
in part, the payment of its deposit or any premium charge, the
claim shall not be deemed to have accrued until the discovery by
{:he Board of the fact that the certified statement is false or fraudu-
ent.

(f) Should any Federal credit union fail to make any report of
condition under subsection (a) of this section or to file any certified
statement required to be filed under subsection (b) of this section
or to pay its deposit or any premium charge for insurance required
to be paid under any provision of this title, and should the credit
union fail to correct such failure within thirty days after written
notice has been given by the Board to an officer of the credit union,
citing this subsection and stating that the credit union has failed
to make any such report or file any such statement or pay any such
deposit or premium charge as required by law, all the rights, privi-
leges, and franchises of the credit union granted to it under title
I of this Act shall be thereby forfeited. Whether or not the penalty
provided in this subsection has been incurred shall be determined
and adjudged by any court of the United States of competent juris-
diction in a suit brought for that purpose in the district or territory
in which the principal office of such credit union is located, under
direction of and by the Board in its own name, before the credit
union shall be declared dissolved. The remedies provided in this
subsection and in subsections (d) and (e) of this section shall not
be construed as limiting any other remedies against any insured
credit union but shall be in addition thereto.

(g) Each insured credit union shall maintain such records as
will readily permit verification of the correctness of its reports of
condition, certified statements, and deposit and premium charges
for insurance. However, no insured credit union shall be required
to retain such records for such purpose for a period in excess of five
years from the date of the making of any such report, the filing of
any such statement, or the payment of any deposit or adjustment
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thereof or any premium charge, except that when there is a dispute
between the insured credit union and the Board over the amount
of any deposit or adjustment thereof or any premium charge for in-
surance the credit union shall retain such records until final deter-
mination of the issue.

(h) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) AVAILABLE ASSETS RATIO.—The term “available assets
ratio”, when applied to the Fund, means the ratio of—

(A) the amount determined by subtracting—

(i) direct liabilities of the Fund and contingent li-
abilities for which no provision for losses has been
made, from

(ii) the sum of cash and the market value of
unencumbered investments authorized under section
203(c), to
(B) the aggregate amount of the insured shares in all

insured credit unions.

(2) EQuIiTY RATIO.—The term “equity ratio”, which shall be
calculated using the financial statements of the Fund alone,
without any consolidation or combination with the financial
statements of any other fund or entity, means the ratio of—

(A) the amount of Fund capitalization, including in-
sured credit unions’ 1 percent capitalization deposits and

the retained earnings balance of the Fund (net of direct li-

abilities of the Fund and contingent liabilities for which no

provision for losses has been made); to
(B) the aggregate amount of the insured shares in all
insured credit unions.

(3) INSURED SHARES.—The term “insured shares”, when
applied to this section, includes share, share draft, share cer-
tificate, and other similar accounts as determined by the
Board, but does not include amounts exceeding the insured ac-
count limit set forth in section 207(k)(1).

(4) NORMAL OPERATING LEVEL.—The term “normal oper-
ating level”, when applied to the Fund, means an equity ratio
specified by the Board, which shall be not less than 1.2 percent
and not more than 1.5 percent.

NATIONAL CREDIT UNION SHARE INSURANCE FUND

SEc. 203. [12 U.S.C. 1783] (a) There is hereby created in the
Treasury of the United States a National Credit Union Share In-
surance Fund which shall be used by the Board as a revolving fund
for carrying out the purposes of this title. Money in the fund shall
be available upon requisition by the Board, without fiscal year limi-
tation, for making payments of insurance under section 207 of this
title, for providing assistance and making expenditures under sec-
tion 208 of this title in connection with the liquidation or threat-
ened liquidation of insured credit unions, and for such administra-
tive and other expenses incurred in carrying out the purposes of
this title as it may determine to be proper.

(b) All deposit and premium charges for insurance paid pursu-
ant to the provisions of section 202 of this title and all fees for ex-
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aminations and all penalties collected by the Board under any pro-
vision of this title shall be deposited in the National Credit Union
Share Insurance Fund. The Board shall report annually to the
Committee on Banking, Housing, and Urban Affairs of the Senate
and the Committee on Banking, Finance and Urban Affairs of the
House of Representatives with respect to the operating level of the
fund. Such report shall also include the results of an independent
audit of the fund.

(c) The Board may authorize the Secretary of the Treasury to
invest and reinvest such portions of the fund as the Board may de-
termine are not needed for current operations in any interest-bear-
ing securities of the United States or in any securities guaranteed
as to both principal and interest by the United States or in bonds
or other obligations which are lawful investments for fiduciary,
trust, and public funds of the United States, and the income there-
from shall constitute a part of the fund.

(d)(1) If, in the judgment of the Board, a loan to the fund is
required at any time for carrying out the purposes of this title, the
Secretary of the Treasury shall make the loan, but loans under this
paragraph shall not exceed in the aggregate $100,000,000 out-
standing at any one time. Except as otherwise provided in this sub-
section and in subsection (e) of this section, each loan under this
paragraph shall be made on such terms as may be fixed by agree-
ment between the Board and the Secretary of the Treasury.

(2) Interest shall accrue to the Treasury on the amount of any
outstanding loans made to the fund pursuant to paragraph (1) of
this subsection on the basis of the average daily amount of such
outstanding loans determined at the close of each fiscal year with
respect to such year, and the Board shall pay the interest so accru-
ing into the Treasury as miscellaneous receipts annually from the
fund. The Secretary of the Treasury shall determine the applicable
interest rate in advance by calculating the average yield to matu-
rity (on the basis of daily closing market bid quotations during the
month of June of the preceding fiscal year) on outstanding market-
able public debt obligations of the United States having a maturity
date of five or less years from the first day of such month of June
and by adjusting such yield to the nearest one-eighth of 1 per cen-
tum.

(3) For the purpose of making loans under paragraph (1) of
this subsection, the Secretary of the Treasury is authorized to use
as a public debt transaction the proceeds of the sale of any securi-
ties issued under the Second Liberty Bond Act, as amended, and
the purposes for which securities may be issued under the Second
Liberty Bond Act, as amended, are hereby extended to include such
loans. All loans and repayments under this section shall be treated
as public debt transactions of the United States. 10

(e) So long as any loans to the fund are outstanding, the Board
shall from time to time, not less often than annually, determine
whether the balance in the fund is in excess of the amount which,
in its judgment, is needed to meet the requirements of the fund

10The Second Liberty Bond Act was repealed by section 5 of P.L. 97-258. The substance of
such Act was reenacted as subchapter 1 of chapter 31 of title 31, United States Code.
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and shall pay such excess to the Secretary of the Treasury, to be
credited against the loans to the fund.

(f) In addition to the authority to borrow from the Secretary of
the Treasury provided in subsection (d), if in the judgment of the
Board, a loan to the fund is required at any time for carrying out
the purposes of this title, the fund is authorized to borrow from the
National Credit Union Administration Central Liquidity Facility.

EXAMINATION OF INSURED CREDIT UNIONS

SEC. 204. [12 U.S.C. 1784] (a) The Board shall appoint exam-
iners who shall have power, on its behalf, to examine any insured
credit union, any credit union making application for insurance of
its member accounts, or any closed insured credit union whenever
in the judgment of the Board an examination is necessary to deter-
mine the condition of any such credit union for insurance purposes.
Each examiner shall have power to make a thorough examination
of all of the affairs of the credit union and shall make a full and
detailed report of the condition of the credit union to the Board.
The Board in like manner shall appoint claim agents who shall
have power to investigate and examine all claims for insured mem-
ber accounts. Each claim agent shall have power to administer
oaths and affirmations, to examine and to take and preserve testi-
mony under oath as to any matter in respect to claims for insured
accounts, and to issue subpenas and subpenas duces tecum and, for
the enforcement thereof, to apply to the United States district court
for the judicial district or the United States court in any territory
in which the principal office of the credit union is located or in
which the witness resides or carries on business. Such courts shall
have jurisdiction and power to order and require compliance with
any such subpena.

(b) In connection with examinations of insured credit unions,
or with other types of investigations to determine compliance with
applicable law and regulations, the Board, or its designated rep-
resentatives, shall have power to administer oaths and affirma-
tions, to examine and to take and preserve testimony under oath
as to any matter in respect of the affairs of any such credit union,
and to issue subpenas and subpenas duces tecum and to exercise
such other powers as are set forth in section 206(p) and, for the en-
forcement thereof, to apply to the United States district court for
the judicial district or the United States court in any territory in
which the principal office of the credit union is located or in which
the witness resides or carries on business. Such courts shall have
jurisdiction and power to order and require compliance with any
such subpena.

(c) In cases of refusal to obey a subpena issued to, or contu-
macy by, any person, the Board may invoke the aid of any court
of the United States within the jurisdiction of which such hearing,
examination, or investigation is carried on, or where such person
resides or carries on business, in requiring the attendance and tes-
timony of witnesses and the production of books, records, or other
papers. Such court may issue an order requiring such person to ap-
pear before the Board, or before a person designated by them, there
to produce records, if so ordered, or to give testimony touching the
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matter in question. Any failure to obey such order of the court may
be punished by such court as a contempt thereof. All process in any
such case may be served in the judicial district whereof such per-
son is an inhabitant or carries on business or wherever he may be
found. No person shall be excused from attending and testifying or
from producing books, records, or other papers in obedience to a
subpena issued under the authority of this title on the ground that
the testimony or evidence, documentary or otherwise, required of
him may tend to incriminate him or subject him to penalty or for-
feiture, but no individual shall be prosecuted or subject to any pen-
alty or forfeiture for or on account of any transaction, matter, or
thing concerning which he is compelled to testify or produce evi-
dence, documentary or otherwise, after having claimed his privilege
against self-incrimination, except that such individual so testifying
shall not be exempt from prosecution and punishment for perjury
committed in so testifying.

(d) The Administration may accept any report of examination
made by or to any commission, board, or authority having super-
vision of a State-chartered credit union and may furnish to any
such commission, board, or authority reports of examination made
on behalf of the Board.

(e) FLooD INSURANCE COMPLIANCE BY INSURED CREDIT
UNIONS.—

(1) EXxaAMINATION.—The Board shall, during each examina-
tion conducted under this section, determine whether the in-
sured credit union is complying with the requirements of the
national flood insurance program.

(2) REPORT.—

(A) REQUIREMENT.—Not later than 1 year after the
date of enactment of the Riegle Community Development
and Regulatory Improvement Act of 1994 and biennially
thereafter for the next 4 years, the Board shall submit a
report to the Congress on compliance by insured credit
unions with the requirements of the national flood insur-
ance program.

(B) CONTENTS.—The report shall include a description
of the methods used to determine compliance, the number
of insured credit unions examined during the reporting
year, a listing and total number of insured credit unions
found not to be in compliance, actions taken to correct inci-
dents of noncompliance, and an analysis of compliance, in-
cluding a discussion of any trends, patterns, and problems,
and recommendations regarding reasonable actions to im-
prove the efficiency of the examinations processes.

(f) Acciss 1o LiQuipDiTY.—The Board shall—

(1) periodically assess the potential liquidity needs of each
insured credit union, and the options that the credit union has
available for meeting those needs; and

(2) periodically assess the potential liquidity needs of in-
sured credit unions as a group, and the options that insured
credit unions have available for meeting those needs.

(g) SHARING INFORMATION WITH FEDERAL RESERVE BANKS.—
The Board shall, for the purpose of facilitating insured credit
unions’ access to liquidity, make available to the Federal reserve
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banks (subject to appropriate assurances of confidentiality) infor-
mation relevant to making advances to such credit unions, includ-
ing the Board’s reports of examination.

REQUIREMENTS GOVERNING INSURED CREDIT UNIONS

SEC. 205. [12 U.S.C. 1785] (a) INSURANCE L0GO.—

(1) INSURED CREDIT UNIONS.—

(A) IN GENERAL.—Each insured credit union shall dis-
play at each place of business maintained by that credit
union a sign or signs relating to the insurance of the share
accounts of the institution, in accordance with regulations
to be prescribed by the Board.

(B) STATEMENT TO BE INCLUDED.—Each sign required
under subparagraph (A) shall include a statement that in-
sured share accounts are backed by the full faith and cred-
it of the United States Government.

(2) REGULATIONS.—The Board shall prescribe regulations
to carry out this subsection, including regulations governing
the substance of signs required by paragraph (1) and the man-
ner of display or use of such signs.

(3) PENALTIES.—For each day that an insured credit union
continues to violate this subsection or any regulation issued
under this subsection, it shall be subject to a penalty of not
more than $100, which the Board may recover for its use.

(b)(1) Except as provided in paragraph (2), no insured credit
union shall, without the prior approval of the Board—

(A) merge or consolidate with any noninsured credit union
or institution;

(B) assume liability to pay any member accounts in, or
similar liabilities of, any noninsured credit union or institution;

(C) transfer assets to any noninsured credit union or insti-
tution in consideration of the assumption of liabilities for any
portion of the member accounts in such insured credit union;
or

(D) convert into a noninsured credit union or institution.

(2)11 CONVERSION OF INSURED CREDIT UNIONS TO MUTUAL
SAVINGS BANKS.—

(A) IN GENERAL.—Notwithstanding paragraph (1), an
insured credit union may convert to a mutual savings
bank or savings association (if the savings association is in
mutual form), as those terms are defined in section 3 of
the Federal Deposit Insurance Act, without the prior ap-
proval of the Board, subject to the requirements and proce-
dures set forth in the laws and regulations governing mu-
tual savings banks and savings associations.

(B) CONVERSION PROPOSAL.—A proposal for a conver-
sion described in subparagraph (A) shall first be approved,
and a date set for a vote thereon by the members (either
at a meeting to be held on that date or by written ballot
to be filed on or before that date), by a majority of the di-
rectors of the insured credit union. Approval of the pro-
posal for conversion shall be by the affirmative vote of a

11Indentation so in law.
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majority of the members of the insured credit union who
vote on the proposal.

(C) NOTICE OF PROPOSAL TO MEMBERS.—An insured
credit union that proposes to convert to a mutual savings
bank or savings association under subparagraph (A) shall
submit notice to each of its members who is eligible to vote
on the matter of its intent to convert—

(i) 90 days before the date of the member vote on
the conversion;

(i1) 60 days before the date of the member vote on
the conversion; and

(ii1) 30 days before the date of the member vote on
the conversion.

(D) NOTICE OF PROPOSAL TO BOARD.—The Board may
require an insured credit union that proposes to convert to
a mutual savings bank or savings association under sub-
paragraph (A) to submit a notice to the Board of its intent
to convert during the 90-day period preceding the date of
the completion of the conversion.

(E) INAPPLICABILITY OF ACT UPON CONVERSION.—Upon
completion of a conversion described in subparagraph (A),
the credit union shall no longer be subject to any of the
provisions of this Act.

(F) LIMIT ON COMPENSATION OF OFFICIALS.—

(i) IN GENERAL.—No director or senior manage-
ment official of an insured credit union may receive
any economic benefit in connection with a conversion
of the credit union as described in subparagraph (A),
other than—

(I) director fees; and

(II) compensation and other benefits paid to
directors or senior management officials of the
converted institution in the ordinary course of
business.

(i1) SENIOR MANAGEMENT OFFICIAL.—For purposes
of this subparagraph, the term “senior management
official” means a chief executive officer, an assistant
chief executive officer, a chief financial officer, and any
other senior executive officer (as defined by the appro-
priate Federal banking agency pursuant to section 32
(f) of the Federal Deposit Insurance Act).

(G) CONSISTENT RULES.—

(i) IN GENERAL.—Not later than 6 months after
the date of enactment of the Credit Union Member-
ship Access Act, the Administration shall promulgate
final rules applicable to charter conversions described
in this paragraph that are consistent with rules pro-
mulgated by other financial regulators, including the
Office of the Comptroller of the Currency. The rules
required by this clause shall provide that charter con-
version by an insured credit union shall be subject to
regulation that is no more or less restrictive than that
applicable to charter conversions by other financial in-
stitutions.
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(ii)) OVERSIGHT OF MEMBER VOTE.—The member
vote concerning charter conversion under this para-
graph shall be administered by the Administration,
and shall be verified by the Federal or State regu-
latory agency that would have jurisdiction over the in-
stitution after the conversion. If either the Adminis-
tration or that regulatory agency disapproves of the
methods by which the member vote was taken or pro-
cedures applicable to the member vote, the member
vote shall be taken again, as directed by the Adminis-
tration or the agency.

(3) Except with the prior written approval of the Board, no in-
sured credit union shall merge or consolidate with any other in-
sured credit union or, either directly or indirectly, acquire the as-
sets of, or assume liability to pay any member accounts in, any
other insured credit union.

(c) In granting or withholding approval or consent under sub-
section (b) of this section, the Board shall consider—

(1) the history, financial condition, and management poli-
cies of the credit union;

(2) the adequacy of the credit union’s reserves;

(3) the economic advisability of the transaction;

(4) the general character and fitness of the credit union’s
management;

(5) the convenience and needs of the members to be served
by the credit union; and

(6) whether the credit union is a cooperative association
organized for the purpose of promoting thrift among its mem-
bers and creating a source of credit for provident or productive
purposes.

(d) PROHIBITION.—

(1) IN GENERAL.—Except with prior written consent of the

Board—

(A) any person who has been convicted of any criminal
offense involving dishonesty or a breach of trust, or has
agreed to enter into a pretrial diversion or similar program
in connection with a prosecution for such offense, may
not—

(i) become, or continue as, an institution-affiliated
party with respect to any insured credit union; or

(ii) otherwise participate, directly or indirectly, in
the conduct of the affairs of any insured credit union;
and
(B) any insured credit union may not permit any per-

son referred to in subparagraph (A) to engage in any con-
duct or continue any relationship prohibited under such
subparagraph.

(2) MINIMUM 10-YEAR PROHIBITION PERIOD FOR CERTAIN OF-

FENSES.—

(A) IN GENERAL.—If the offense referred to in para-
graph (1)(A) in connection with any person referred to in
such paragraph is—

(i) an offense under—
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(I) section 215, 656, 657, 1005, 1006, 1007,

1008, 1014, 1032, 1344, 1517, 1956, or 1957 of

title 18, United States Code; or

(II) section 1341 or 1343 of such title which
affects any financial institution (as defined in sec-
tion 20 of such title); or

(i) the offense of conspiring to commit any such
offense,

the Board may not consent to any exception to the applica-

tion of paragraph (1) to such person during the 10-year pe-

riod beginning on the date the conviction or the agreement
of the person becomes final.
(B) EXCEPTION BY ORDER OF SENTENCING COURT.—

(1) IN GENERAL.—On motion of the Board, the
court in which the conviction or the agreement of a
person referred to in subparagraph (A) has been en-
tered may grant an exception to the application of
paragraph (1) to such person if granting the exception
is in the interest of justice.

(i1) PERIOD FOR FILING.—A motion may be filed
under clause (i) at any time during the 10-year period
described in subparagraph (A) with regard to the per-
son on whose behalf such motion is made.

(3) PENALTY.—Whoever knowingly violates paragraph (1)
or (2) shall be fined not more than $1,000,000 for each day
such prohibition is violated or imprisoned for not more than 5
years, or both.

(e)(1) The Board shall promulgate rules establishing minimum
standards with which each insured credit union must comply with
respect to the installation, maintenance, and operation of security
devices and procedures, reasonable in cost, to discourage robberies,
burglaries, and larcenies and to assist in the identification and ap-
prehension of persons who commit such acts.

(2) The rules shall establish the time limits within which in-
sured credit unions shall comply with the standards and shall re-
quire the submission of periodic reports with respect to the instal-
}iation, maintenance, and operation of security devices and proce-

ures.

(3) An insured credit union which violates a rule promulgated
pursuant to this subsection shall be subject to a civil penalty which
shall not exceed $100 for each day of the violation.

(f)(1) Every insured credit union is authorized to maintain, and
make loans with respect to, share draft accounts in accordance
with rules and regulations prescribed by the Board. Except as pro-
vided in paragraph (2), an insured credit union may pay dividends
on share draft accounts and may permit the owners of such share
draft accounts to make withdrawals by negotiable or transferable
instruments or other orders for the purpose of making transfers to
third parties.

(2) Paragraph (1) shall apply only with respect to share draft
accounts in which the entire beneficial interest is held by one or
more individuals or members or by an organization which is oper-
ated primarily for religious, philanthropic, charitable, educational,
or other similar purposes and which is not operated for profit, and
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with respect to deposits of public funds by an officer, employee, or
agent of the United States, any State, county, municipality, or po-
litical subdivision thereof, the District of Columbia, the Common-
wealth of Puerto Rico, American Samoa, Guam, any territory or
possession of the United States, or any political subdivision thereof.

(g)(1) If the applicable rate prescribed in this subsection ex-
ceeds the rate an insured credit union would be permitted to
charge in the absence of this subsection, such credit union may,
notwithstanding any State constitution or statute which is hereby
preempted for the purposes of this subsection, take, receive, re-
serve, and charge on any loan, interest at a rate of not more than
1 per centum in excess of the discount rate on ninety-day commer-
cial paper in effect at the Federal Reserve bank in the Federal Re-
serve district where such insured credit union is located or at the
rate allowed by the laws of the State, territory, or district where
such credit union is located, whichever may be greater.

(2) If the rate prescribed in paragraph (1) exceeds the rate
such credit union would be permitted to charge in the absence of
this subsection, and such State fixed rate is thereby preempted by
the rate described in paragraph (1), the taking, receiving, reserv-
ing, or charging a greater rate than is allowed by paragraph (1),
when knowingly done, shall be deemed a forfeiture of the entire in-
terest which the loan carries with it, or which has been agreed to
be paid thereon. If such greater rate of interest has been paid, the
person who paid it may recover, in a civil action commenced in a
court of appropriate jurisdiction not later than two years after the
date of such payment, an amount equal to twice the amount of in-
terest paid from the credit union taking or receiving such interest.

(h) Notwithstanding any other provision of law, the Board may
authorize a merger or consolidation of an insured credit union
which is insolvent or is in danger of insolvency with any other in-
sured credit union or may authorize an insured credit union to pur-
chase any of the assets of, or assume any of the liabilities of, any
other insured credit union which is insolvent or in danger of insol-
vency if the Board is satisfied that—

(1) an emergency requiring expeditious action exists with
respect to such other insured credit union;

(2) other alternatives are not reasonably available; and

(3) the public interest would best be served by approval of
such merger, consolidation, purchase, or assumption.

(1)(1) Notwithstanding any other provision of this Act or of
State law, the Board may authorize an institution whose deposits
or accounts are insured by the Federal Deposit Insurance Corpora-
tion to purchase any of the assets of or assume any of the liabilities
of an insured credit union which is insolvent or in danger of insol-
vency, except that prior to exercising this authority the Board must
attempt to effect the merger or consolidation of an insured credit
union which is insolvent or in danger of insolvency with another
insured credit union, as provided in subsection (h).

(2) For purposes of the authority contained in paragraph (1),
insured accounts of the credit union may upon consummation of
the purchase and assumption be converted to insured deposits or
other comparable accounts in the acquiring institution, and the
Board and the National Credit Union Share Insurance Fund shall
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be absolved of any liability to the credit union’s members with re-
spect to those accounts.

(j) PRIVILEGES NOT AFFECTED BY DISCLOSURE TO BANKING
AGENCY OR SUPERVISOR.—

(1) IN GENERAL.—The submission by any person of any in-
formation to the Administration, any State credit union super-
visor, or foreign banking authority for any purpose in the
course of any supervisory or regulatory process of such Board,
supervisor, or authority shall not be construed as waiving, de-
stroying, or otherwise affecting any privilege such person may
claim with respect to such information under Federal or State
law as to any person or entity other than such Board, super-
visor, or authority.

(2) RULE OF CONSTRUCTION.—No provision of paragraph (1)
may be construed as implying or establishing that—

(A) any person waives any privilege applicable to in-
formation that is submitted or transferred under any cir-
cumstance to which paragraph (1) does not apply; or

(B) any person would waive any privilege applicable to
any information by submitting the information to the Ad-
ministration, any State credit union supervisor, or foreign
banking authority, but for this subsection.

TERMINATION OF INSURANCE; CEASE-AND-DESIST PROCEEDINGS; SUS-
PENSION AND/OR REMOVAL OF DIRECTORS, OFFICERS, AND COM-
MITTEE MEMBERS; TAKING POSSESSION OF COMMITTEE MEMBERS

SEc. 206. [12 U.S.C. 17861 (a)(1) Any insured credit union
other than a Federal credit union may, upon not less than ninety
days’ written notice to the Board and upon the affirmative vote of
a majority of its members within one year prior to the giving of
such notice, terminate its status as an insured credit union.

(2) Any insured credit union, other than a Federal credit
union, which has obtained a new certificate of insurance from a
corporation authorized and duly licensed to insure member ac-
counts may upon not less than ninety days’ written notice to the
Board convert from status as an insured credit union under this
Act: Provided, That at the time of giving notice to the Board the
provisions of paragraph (b)(1) of this section are not being invoked
against the credit union.

(b)(1) Whenever, in the opinion of the Board, any insured cred-
it union is engaging or has engaged in unsafe or unsound practices
in conducting the business of such credit union, or is in an unsafe
or unsound condition to continue operations as an insured credit
union, or is violating or has violated an applicable law, rule, regu-
lation, order, or any condition imposed in writing by the Board in
connection with any action on any application, notice, or other re-
quest by the credit union or institution-affiliated party,, 12 or is vio-
lating or has violated any written agreement entered into with the
Board, the Board shall serve upon the credit union a statement
with respect to such practices or conditions or violations for the
purpose of securing the correction thereof. In the case of an insured
State-chartered credit union, the Board shall send a copy of such

12Two consecutive commas so in law. See section 716(b)(1) of Public Law 109-351.
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statement to the commission, board, or authority, if any, having su-
pervision of such credit union. Unless such correction shall be
made within one hundred and twenty days after service of such
statement, or within such shorter period of not less than twenty
days after such service as the Board shall require in any case
where it determines that the insurance risk with respect to such
credit union could be unduly jeopardized by further delay in the
correction of such practices or conditions or violations, or as the
commission, board, or authority having supervision of such credit
union, if any, shall require in the case of an insured State-char-
tered credit union, the Board, if it shall determine to proceed fur-
ther, shall give to the credit union not less than thirty days’ writ-
ten notice of its intention to terminate the status of the credit
union as an insured credit union. Such notice shall contain a state-
ment of the facts constituting the alleged unsafe and unsound prac-
tices or conditions or violations and shall fix a time and place for
a hearing thereon. Such hearing shall be fixed for a date not earlier
than thirty days nor later than sixty days after service of such no-
tice unless an earlier or a later date is set by the Board at the re-
quest of the credit union. Unless the credit union shall appear at
the hearing by a duly authorized representative, it shall be deemed
to have consented to the termination of its status as an insured
credit union. In the event of such consent, or if upon the record
made at any such hearing the Board shall find that any unsafe or
unsound practice or condition or violation specified in the notice
has been established and has not been corrected within the time
above-prescribed in which to make such correction, the Board may
issue and serve upon the credit union an order terminating its sta-
tus as an insured credit union on a date subsequent to the date of
such finding and subsequent to the expiration of the time specified
in the notice.

(2) Any credit union whose insured status has been terminated
by order of the Board under this subsection shall have the right of
judicial review of such order only to the same extent as provided
for the review of orders under subsection (j) of this section.

(c) In the event of the termination of a credit union’s status as
an insured credit union as provided under subsection (a)(2) or (b)
of this section, the credit union shall give prompt and reasonable
notice to all of its members whose accounts are insured that it has
ceased to be an insured credit union. It may include in such notice
a statement of the fact that member accounts insured on the effec-
tive date of such termination, to the extent not withdrawn, remain
insured for one year from the date of such termination, but it shall
not further represent itself in any manner as an insured credit
union. In the event of failure to give the notice as herein provided
to members whose accounts are insured, the Board is authorized to
give reasonable notice.

(d)(1) After the termination of the insured status of any credit
union as provided under subsection (a)(1) or (b) of this section, in-
surance of its member accounts to the extent that they were in-
sured on the effective date of such termination, less any amounts
thereafter withdrawn which reduce the accounts below the amount
covered by insurance on the effective date of such termination,
shall continue for a period of one year, but no shares issued by the
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credit union or deposits made after the date of such termination
shall be insured by the Board. The credit union shall continue to
pay premiums to the Board during such period as in the case of
an insured credit union and the Board shall have the right to ex-
amine such credit union from time to time during the period during
which such insurance continues. Such credit union shall, in all
other respects, be subject to the duties and obligations of an in-
sured credit union for the period of one year from the date of such
termination. In the event that such credit union shall be closed for
liquidation within such period of one year, the Board shall have the
same powers and rights with respect to such credit union as in the
case of an insured credit union.

(2) No credit union shall convert from status as an insured
credit union under this Act as provided under subsection (a)(2) of
this section until the proposition for such conversion has been ap-
proved by a majority of all the directors of the credit union, and
by affirmative vote of a majority of the members of the credit union
who vote on the proposition in a vote in which at least 20 per cen-
tum of the total membership of the credit union participates. Fol-
lowing approval by the directors, written notice of the proposition
and of the date set for the membership vote shall be delivered in
person to each member, or mailed to each member at the address
for such member appearing on the records of the credit union, not
more than thirty nor less than seven days prior to such date. The
membership shall be given the opportunity to vote by mail ballot.
If the proposition is approved by the membership, prompt and rea-
Eonable notice of insurance conversion shall be given to all mem-

ers.

(3) In the event of a conversion of a credit union from status
as an insured credit union under this Act as provided under
subection (a)(2) of this section, premium charges payable under sec-
tion 202(c) of this Act shall be reduced by an amount proportionate
to the number of calendar months for which the converting credit
union will no longer be insured under this Act. As long as a con-
verting credit union remains insured under this Act, it shall re-
main subject to all of the provisions of chapter II of this Act.

(e)(1) If, in the opinion of the Board, any insured credit union,
credit union which has insured accounts, or any institution-affili-
ated party is engaging or has engaged, or the Board has reasonable
cause to believe that the credit union or any institution-affiliated
party is about to engage, in an unsafe or unsound practice in con-
ducting the business of such credit union, or is violating or has vio-
lated, or the Board has reasonable cause to believe that the credit
union or any institution-affiliated party is about to violate, a law,
rule, or regulation, or any condition imposed in writing by the
Board in connection with the granting of any application or other
request by the credit union or any written agreement entered into
with the Board, the Board may issue and serve upon the credit
union or such party a notice of charges in respect thereof. The no-
tice shall contain a statement of the facts constituting the alleged
violation or violations or the unsafe or unsound practice or prac-
tices, and shall fix a time and place at which a hearing will be held
to determine whether an order to cease and desist therefrom
should issue against the credit union or the institution-affiliated
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party. Such hearing shall be fixed for a date not earlier than thirty
days nor later than sixty days after service of such notice unless
an earlier or a later date is set by the Board at the request of any
party so served. Unless the party or parties so served shall appear
at the hearing by a duly authorized representative, they shall be
deemed to have consented to the issuance of the cease-and-desist
order. In the event of such consent, or if upon the record made at
any such hearing, the Board shall find that any violation or unsafe
or unsound practice specified in the notice of charges has been es-
tablished, the Board may issue and serve upon the credit union or
the institution-affiliated party an order to cease and desist from
any such violation or practice. Such order may, by provisions which
may be mandatory or otherwise, require the credit union or its in-
stitution-affiliated parties13 to cease and desist from the same,
and, further, to take affirmative action to correct the conditions re-
sulting from any such violation or practice.

(2) A cease-and-desist order shall become effective at the expi-
ration of thirty days after the service of such order upon the credit
union or other person concerned (except in the case of a cease-and-
desist order issued upon consent, which shall become effective at
the time specified therein), and shall remain effective and enforce-
able as provided therein, except to such extent as it is stayed,
modified, terminated, or set aside by action of the Board or a re-
viewing court.

(3)1* AFFIRMATIVE ACTION TO CORRECT CONDITIONS RE-
SULTING FROM VIOLATIONS OR PRACTICES.—The authority to
issue an order under this subsection and subsection (f) which
requires an insured credit union or any institution-affiliated
party to take affirmative action to correct any conditions re-
sulting from any violation or practice with respect to which
such order is issued includes the authority to require such in-
sured credit union or such party to—

(A) make restitution or provide reimbursement, in-
demnification, or guarantee against loss if—

(1) such credit union or such party was unjustly
enriched in connection with such violation or practice;
or

(i1) the violation or practice involved a reckless
disregard for the law or any applicable regulations or
prior order of the Board;

(B) restrict the growth of the institution;

(C) rescind agreements or contracts;

(D) dispose of any loan or asset involved,;

(E) employ qualified officers or employees (who may be
subject to approval by the Board at the direction of such

Board); and

(F) take such other action as the Board determines to
be appropriate.

13 Section 901(b)(2)(A)(ii) of P.L. 101-73, 103 Stat. 448, amended section 206(e)(1) by striking
out “directors, officers, committee members, employees, agents, or other persons participating
in the conduct of the affairs of such credit union” and inserting in lieu thereof “institution-affili-
ated parties”. The amendment probably should have used the word “and” rather than “or” fol-
lowing “employees, agents,”.

14Indentation so in law.
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(4)15 AUTHORITY TO LIMIT ACTIVITIES.—The authority to
issue an order under this subsection or subsection (f) includes
the authority to place limitations on the activities or functions
of an insured credit union or any institution-affiliated party.
(f)(1) Whenever the Board shall determine that the violation or

threatened violation or the unsafe or unsound practice or practices,
specified in the notice of charges served upon the credit union or
any institution-affiliated party pursuant to paragraph (1) of sub-
section (e) of this section, or the continuation thereof, is likely to
cause insolvency or significant dissipation of assets or earnings of
the credit union, or is likely to weaken the condition of the credit
union or otherwise prejudice the interests of its insured members
prior to the completion of the proceedings conducted pursuant to
paragraph (1) of subsection (e) of this section, the Board may issue
a temporary order requiring the credit union or such party to cease
and desist from any such violation or practice and to take affirma-
tive action to prevent such insolvency, dissipation, condition, or
prejudice pending completion of such proceedings. Such order may
include any requirement authorized under subsection (e)(3). Such
order shall become effective upon service upon the credit union or
institution-affiliated party and, unless set aside, limited, or sus-
pended by a court in proceedings authorized by paragraph (2) of
this subsection, shall remain effective and enforceable pending the
completion of the administrative proceedings pursuant to such no-
tice and until such time as the Administration shall dismiss the
charges specified in such notice, or if a cease-and-desist order is
issued against the credit union or such party, until the effective
date of such order.

(2) Within ten days after the credit union concerned or any in-
stitution-affiliated party has been served with a temporary cease-
and-desist order, the credit union or such party may apply to the
United States district court for the judicial district in which the
home office of the credit union is located, or the United States Dis-
trict Court for the District of Columbia, for an injunction setting
aside, limiting, or suspending the enforcement, operation, or effec-
tiveness of such order pending the completion of the administrative
proceedings pursuant to the notice of charges served upon the cred-
it union or such party under paragraph (1) of subsection (e) of this
section, and such court shall have jurisdiction to issue such injunc-
tion.

(3) 15 INCOMPLETE OR INACCURATE RECORDS.—

(A) TEMPORARY ORDER.—If a notice of charges served
under subsection (e)(1) specifies, on the basis of particular
facts and circumstances, that an insured credit union’s
books and records are so incomplete or inaccurate that the
Board is unable, through the normal supervisory process,
to determine the financial condition of that insured credit
union or the details or purpose of any transaction or trans-
actions that may have a material effect on the financial
condition of that insured credit union, the Board may issue
a temporary order requiring—

15Indentation so in law.
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(1) the cessation of any activity or practice which
gave rise, whether in whole or in part, to the incom-
plete or inaccurate state of the books or records; or

(ii) affirmative action to restore such books or
records to a complete and accurate state, until the
completion of the proceedings under subsection (e)(1).
(B) EFFECTIVE PERIOD.—Any temporary order issued

under subparagraph (A)—

(1) shall become effective upon service; and

(i) unless set aside, limited, or suspended by a
court in proceedings under paragraph (2), shall remain
in effect and enforceable until the earlier of—

(I) the completion of the proceeding initiated
under subsection (e)(1) in connection with the no-
tice of charges; or

(IT) the date the Board determines, by exam-
ination or otherwise, that the insured credit
union’s books and records are accurate and reflect
the financial condition of the credit union.

(4) In the case of violation or threatened violation of, or failure
to obey, a temporary cease-and-desist order, the Board may apply
to the United States district court, or the United States court of
any territory, within the jurisdiction of which the principal office
of the credit union is located for an injunction to enforce such
order, and, if the court shall determine that there has been such
violation or threatened violation or failure to obey, it shall be the
duty of the court to issue such injunction.

(g) REMOVAL AND PROHIBITION AUTHORITY.—

(1) AUTHORITY TO ISSUE ORDER.—Whenever the Board de-

termines that—

(A) any any institution-affiliated party has, directly or

indirectly—

(1) violated—

(I) any law or regulation;

(IT) any cease-and-desist order which has be-
come final;

(III) any condition imposed in writing by the

Board in connection with any action on any appli-

cation, notice, or request by such credit union or

institution-affiliated party; or
(IV) any written agreement between such
credit union and the Board;

(i1) engaged or participated in any unsafe or un-
sound practice in connection with any insured credit
union or business institution; or

(iii) committed or engaged in any act, omission, or
practice which constitutes a breach of such party’s fi-
duciary duty;

(B) by reason of the violation, practice, or breach de-

scribed in any clause of subparagraph (A)—

(i) such insured credit union or business institu-
tion has suffered or will probably suffer financial loss
or other damage;
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(i1) the interests of the insured credit union’s
members have been or could be prejudiced; or

(iii) such party has received financial gain or other
benefit by reason of such violation, practice or breach;
and
(C) such violation, practice, or breach—

(1) involves personal dishonesty on the part of
such party; or

(i1) demonstrates such party’s unfitness to serve
as a director or officer of, or to otherwise participate
in the conduct of the affairs of, an insured credit
union,

the Board may serve upon such party a written notice of the
Board’s intention to remove such party from office or to pro-
hibit any further participation, by such party, in any manner
in the conduct of the affairs of any insured credit union.

(2) SPECIFIC VIOLATIONS.—

(A) IN GENERAL.—Whenever the Board determines
that—

(i) an institution-affiliated party has committed a
violation of any provision of subchapter II of chapter
53 of title 31, United States Code, unless such viola-
tion was inadvertent or unintentional;

(i1) an officer or director of an insured credit union
has knowledge that an institution-affiliated party of
the insured credit union has violated any such provi-
sion or any provision of law referred to in subsection
()(1D(A)G1); or

(iii) an officer or director of an insured credit
union has committed any violation of the Depository
Institution Management Interlocks Act,

the Board may serve upon such party, officer, or director
a written notice of the Board’s intention to remove such of-
ficer or director from office.

(B) FACTORS TO BE CONSIDERED.—In determining
whether an officer or director should be removed as a re-
sult of the application of subparagraph (A)(ii), the Board
shall consider whether the officer or director took appro-
priate action to stop, or to prevent the recurrence of, a vio-
lation described in such subparagraph.

(3) SUSPENSION ORDER.—

(A) SUSPENSION OR PROHIBITION AUTHORIZED.—If the
Board serves written notice under paragraph (1) or (2) to
any institution-affiliated party of the Board’s intention to
issue an order under such paragraph, the Board may sus-
pend such party from office or prohibit such party from
further participation in any manner in the conduct of the
affairs of the institution, if the Board—

(i) determines that such action is necessary for the
protection of the credit union or the interests of the
credit union’s members; and

(i) serves such person with written notice of the
suspension order.
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(B) EFFECTIVE PERIOD.—Any suspension order issued
under subparagraph (A)—
(1) shall become effective upon service; and
(i1) unless a court issues a stay of such order
under paragraph (6), shall remain in effect and en-
forceable until—
(I) the date the Board dismisses the charges
contained in the notice served under paragraph
(1) or (2) with respect to such party; or
(IT) the effective date of an order issued by the
Board to such person under paragraph (1) or (2).

(C) Copy oF ORDER.—If the Board issues a suspension
order under subparagraph (A) to any institution-affiliated
party, the Board shall serve a copy of such order on any
insured credit union with which such party is associated
at the time such order is issued.

(4)16 A notice of intention to remove a director, committee
member, officer, or other person from office or to prohibit his par-
ticipation in the conduct of the affairs of an insured credit union,
shall contain a statement of the facts constituting grounds therefor,
and shall fix a time and place at which a hearing will be held
thereon. Such hearing shall be fixed for a date not earlier than
thirty days nor later than sixty days after the date of service of
such notice, unless an earlier or a later date is set by the Board
at the request of (A) such director, committee member, or officer or
other person, and for good cause shown, or (B) the Attorney Gen-
eral of the United States. Unless such director, committee member,
officer, or other person shall appear at the hearing in person or by
a duly authorized representative, he shall be deemed to have con-
sented to the issuance of an order of such removal or prohibition.
In the event of such consent, or if upon the record made at any
such hearing the Board shall find that any of the grounds specified
in such notice have been established, the Board may issue such or-
ders of suspension or removal from office, or prohibition from par-
ticipation in the conduct of the affairs of the credit union, as it may
deem appropriate. Any such order shall become effective at the ex-
piration of thirty days after service upon such credit union and the
director, committee member, officer, or other person concerned (ex-
cept in the case of an order issued upon consent, which shall be-
come effective at the time specified therein). Such order shall re-
main effective and enforceable except to such extent as it is stayed,
modified, terminated, or set aside by action of the Board or a re-
viewing court.

(5)16 PROHIBITION OF CERTAIN SPECIFIC ACTIVITIES.—Any per-
son subject to an order issued under this subsection shall not—

(A) participate in any manner in the conduct of the af-
fairs of any institution or agency specified in paragraph
(T)(A);

(B) solicit, procure, transfer, attempt to transfer, vote,
or attempt to vote any proxy, consent, or authorization
with respect to any voting rights in any institution de-
scribed in subparagraph (A);

16 Indentation so in law.
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(C) violate any voting agreement previously approved
by the appropriate Federal banking agency; or

(D) vote for a director, or serve or act as an institu-
tion-affiliated party.

(6)16 Within ten days after any director, officer, committee
member, or other person has been suspended from office and/or
prohibited from participation in the conduct of the affairs of an in-
sured credit union under paragraph (3) of this subsection, such di-
rector, officer, committee member, or other person may apply to the
United States district court for the judicial district in which the
principal office of the credit union is located, or the United States
District Court for the District of Columbia, for a stay of such sus-
pension and/or prohibition pending the completion of the adminis-
trative proceedings pursuant to the notice served upon such direc-
tor, officer, committee member, or other person under paragraph
(1) or (2) of this subsection, and such court shall have jurisdiction
to stay such suspension and/or prohibition.

(7) INDUSTRYWIDE PROHIBITION.—

(A) IN GENERAL.—Except as provided in subparagraph (B),
any person who, pursuant to an order issued under this sub-
section or subsection (i), has been removed or suspended from
office in an insured credit union or prohibited from partici-
pating in the conduct of the affairs of an insured credit union
may not, while such order is in effect, continue or commence
to hold any office in, or participate in any manner in the con-
duct of the affairs of—

(i) any insured depository institution;

(ii) any institution treated as an insured bank under
paragraph (3) or (4) of section 8(b) of the Federal Deposit
Insurance Act, or as a savings association under section
8(b)(9) of such Act;

(iii) any insured credit union;

(iv) any institution chartered under the Farm Credit
Act of 1971,

(v) any appropriate Federal financial institution regu-
latory agency; and

(vi) the Federal Housing Finance Agency and any Fed-
eral home loan bank.

(B) EXCEPTION IF AGENCY PROVIDES WRITTEN CON-
SENT.—If, on or after the date an order is issued under
this subsection which removes or suspends from office any
institution-affiliated party or prohibits such party from
participating in the conduct of the affairs of an insured
credit union, such party receives the written consent of—

(1) the Board; and

(ii) the appropriate Federal financial institutions
regulatory agency of the institution described in any
clause of subparagraph (A) with respect to which such
party proposes to become an institution-affiliated
party,

subparagraph (A) shall, to the extent of such consent,

cease to apply to such party with respect to the institution

described in each written consent. If any person receives

such a written consent from the Board, the Board shall
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publicly disclose such consent. If the agency referred to in

clause (ii) grants such a written consent, such agency shall

report such action to the Board and publicly disclose such
consent.

(C) VIOLATION OF PARAGRAPH TREATED AS VIOLATION
OF ORDER.—Any violation of subparagraph (A) by any per-
son who is subject to an order described in such subpara-
graph shall be treated as a violation of the order.

(D) APPROPRIATE FEDERAL FINANCIAL INSTITUTIONS
REGULATORY AGENCY DEFINED.—For purposes of this para-
graph, the term “appropriate Federal financial institutions
regulatory agency” means—

(i) the appropriate Federal banking agency, as
provided in section 3(q) of the Federal Deposit Insur-
ance Act;

(i1) the Farm Credit Administration, in the case of
an institution chartered under the Farm Credit Act of
1971;

(111) the National Credit Union Administration
Board, in the case of an insured credit union (as de-
fined in section 101(7) of the Federal Credit Union
Act); and

(iv) the Secretary of the Treasury, in the case of
the Federal Housing Finance Agency and any Federal
home loan bank; 17
(E) CONSULTATION BETWEEN AGENCIES.—The agencies

referred to in clauses (i) and (ii) of subparagraph (B) shall

consult with each other before providing any written con-

sent described in subparagraph (B).

(F) AppLICABILITY.—This paragraph shall only apply
to a person who is an individual, unless the Board specifi-
cally finds that it should apply to a corporation, firm, or
other business enterprise.

(h)(1) The Board may, ex parte without notice, appoint itself or
another (including, in the case of a State-chartered insured credit
union, the State official having jurisdiction over the credit union)
as conservator and immediately take possession and control of the
business and assets of any insured credit union in any case in
which—

(A) the Board determines that such action is necessary to
conserve the assets of any insured credit union or to protect
the Fund or the interests of the members of such insured cred-
it union;

(B) an insured credit union, by a resolution of its board of
directors, consents to such an action by the Board,;

(C)18 the Attorney General notifies the Board in writ-
ing that an insured credit union has been found guilty of
a criminal offense under section 1956 or 1957 of title 18,
United States Code, or section 5322 or 5324 of title 31,
United States Code;

17So in law. The semicolon at the end of clause (iv) probably should be a period.
18 Indentation so in law.
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(D) there is a willful violation of a cease-and-desist order
which has become final,

(E) there is concealment of books, papers, records, or as-
sets of the credit union or refusal to submit books, papers,
records, or affairs of the credit union for inspection to any ex-
aminer or to any lawful agent of the Board,;

(F) the credit union is significantly undercapitalized, as de-
fined in section 216, and has no reasonable prospect of becom-
ing adequately capitalized, as defined in section 216; or

(G) the credit union is critically undercapitalized, as de-
fined in section 216.

(2)(A) Except as provided in subparagraph (C), in the case of
a State-chartered insured credit union, the authority conferred by
paragraph (1) shall not be exercised without the written approval
of the State official having jurisdiction over the State-chartered
credit union that the grounds specified for such exercise exist.

(B) If such approval has not been received by the Board within
30 days of receipt of notice by the State that the Board has deter-
mined such grounds exist, and the Board has responded in writing
to the State’s written reasons, if any, for withholding approval,
then the Board may proceed without State approval only by a
unanimous vote of the Board.

(C)19 In the case of a State-chartered insured credit union,
the authority conferred by subparagraphs (F) and (G) of para-
graph (1) may not be exercised unless the Board has complied
with section 216(1).

(3) Not later than ten days after the date on which the Board
takes possession and control of the business and assets of an in-
sured credit union pursuant to paragraph (1), such insured credit
union may apply to the United States district court for the judicial
district in which the principal office of such insured credit union
is located or the United States District Court for the District of Co-
lumbia, for an order requiring the Board to show cause why it
should not be enjoined from continuing such possession and con-
trol. Except as provided in this paragraph, no court may take any
action, except at the request of the Board by regulation or order,
to restrain or affect the exercise of powers or functions of the Board
as conservator.

(4) Except as provided in paragraph (3), in the case of a Fed-
eral credit union, the Board may maintain possession and control
of the business and assets of such credit union and may operate
such credit union until such time—

(A) as the Board shall permit such credit union to continue
business subject to such terms and conditions as may be im-
posed by the Board; or

(B) as such credit union is liquidated in accordance with
the provisions of section 207.

(5) Except as provided in paragraph (3), in the case of an in-
sured State-chartered credit union, the Board may maintain pos-
session and control of the business and assets of such credit union
and may operate such credit union until such time—

19 Indentation so in law.
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(A) as the Board shall permit such credit union to continue
business, subject to such terms and conditions as may be im-
posed by the Board,;

(B) as the Board shall permit the transfer of possession
and control of such credit union to any commission, board, or
authority which has supervisory authority over such credit
union and which is authorized by State law to operate such
credit union; or

(C) as such credit union is liquidated in accordance with
the provisions of section 207.

(6) The Board may appoint such agents as it considers nec-
essary in order to assist the Board in carrying out its duties as a
conservator under this subsection.

(7) All expenses incurred by the Board in exercising its author-
ity under this subsection with respect to any credit union shall be
paid out of the assets of such credit union.

(8) The conservator shall have all the powers of the members,
the directors, the officers, and the committees of the credit union
and shall be authorized to operate the credit union in its own name
or to conserve its assets in the manner and to the extent author-
ized by the Board.

(9) The authority granted by this subsection is in addition to
all other authority granted to the Board under this Act.

(1) SUSPENSION, REMOVAL, AND PROHIBITION FROM PARTICIPA-
TION ORDERS IN THE CASE OF CERTAIN CRIMINAL OFFENSES.—

(1) SUSPENSION OR PROHIBITION AUTHORIZED.—

(A) IN GENERAL.—Whenever any institution-affiliated
party is charged in any information, indictment, or com-
plaint, with the commission of or participation in—

(i) a crime involving dishonesty or breach of trust
which is punishable by imprisonment for a term ex-
ceeding one year under State or Federal law, or

(i1) a criminal violation of section 1956, 1957, or
1960 of title 18, United States Code, or section 5322
or 5324 of title 31, United States Code,

the Board may, if continued service or participation by
such party may pose a threat to the interests of the credit
union’s members or may threaten to impair public con-
fidence in any credit union, by written notice served upon
such party, suspend such party from office or prohibit such
party from further participation in any manner in the con-
duct of the affairs of any credit union.

(B) PROVISIONS APPLICABLE TO NOTICE.—

(i) CopY.—A copy of any notice under subpara-
graph (A) shall also be served upon the credit union
of which the subject of the order is, or most recently
was, an institution-affiliated party.

(ii) EFFECTIVE PERIOD.—A suspension or prohibi-
tion under subparagraph (A) shall remain in effect
until the information, indictment, or complaint re-
ferred to in such subparagraph is finally disposed of or
until terminated by the Board.

(C) REMOVAL OR PROHIBITION.—
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(i) IN GENERAL.—If a judgment of conviction or an
agreement to enter a pretrial diversion or other simi-
lar program is entered against an institution-affiliated
party in connection with a crime described in subpara-
graph (A)(i), at such time as such judgment is not sub-
ject to further appellate review, the Board may, if con-
tinued service or participation by such party may pose
a threat to the interests of any credit union’s members
or may threaten to impair public confidence in any
credit union, issue and serve upon such party an order
removing such party from office or prohibiting such
party from further participation in any manner in the
conduct of the affairs of any credit union without the
prior written consent of the Board.

(ii) REQUIRED FOR CERTAIN OFFENSES—In the case
of a judgment of conviction or agreement against an
institution-affiliated party in connection with a viola-
tion described in subparagraph (A)(ii), the Board shall
issue and serve upon such party an order removing
such party from office or prohibiting such party from
further participation in any manner in the conduct of
the affairs of any credit union without the prior writ-
ten consent of the Board.

(D) PROVISIONS APPLICABLE TO ORDER.—

(i) Copy.—A copy of any order under subpara-
graph (C) shall also be served upon the credit union
of which the subject of the order is, or most recently
was, an institution-affiliated party, whereupon such
party (if a director or an officer) shall cease to be a di-
rector or officer of such credit union.

(i1) EFFECT OF ACQUITTAL.—A finding of not guilty
or other disposition of the charge shall not preclude
the Board from instituting proceedings after such find-
ing or disposition to remove such party from office or
to prohibit further participation in credit union affairs,
pursuant to paragraph (1), (2), or (3) of subsection (g)
of this section.

(iii) EFFECTIVE PERIOD.—Any notice of suspension
or order of removal issued under this paragraph shall
remain effective and outstanding until the completion
of any hearing or appeal authorized under paragraph
(3) unless terminated by the Board.

(E) CONTINUATION OF AUTHORITY.—The Board may
issue an order under this paragraph with respect to an in-
dividual who is an institution-affiliated party at a credit
union at the time of an offense described in subparagraph
(A) without regard to—

(1) whether such individual is an institution-affili-
ated party at any credit union at the time the order
is considered or issued by the Board; or

(i1)) whether the credit union at which the indi-
vidual was an institution-affiliated party at the time
of the offense remains in existence at the time the
order is considered or issued by the Board.
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(2)20 If at any time, because of the suspension of one or more
directors pursuant to this section, there shall be on the board of di-
rectors of a Federal credit union less than a quorum of directors
not so suspended, all powers and functions vested in or exercisable
by such board shall vest in and be exercisable by the director or
directors on the board not so suspended, until such time as there
shall be a quorum of the board of directors. In the event all of the
directors of a Federal credit union are suspended pursuant to this
section, the Board shall appoint persons to serve temporarily as di-
rectors in their place and stead pending the termination of such
suspensions, or until such time as those who have been suspended
cease to be directors of the credit union and their respective succes-
sors have been elected by the members at an annual or special
meeting and have taken office. Directors appointed temporarily by
the Board shall, within thirty days following their appointment,
call a special meeting for the election of new directors, unless dur-
ing the thirty-day period (A) the regular annual meeting is sched-
uled, or (B) the suspensions giving rise to the appointment of tem-
porary directors are terminated.

(3) Within thirty days from service of any notice of suspension
or order of removal issued pursuant to paragraph (1) of this sub-
section, the institution-affiliated party concerned may request in
writing an opportunity to appear before the Board to show that the
continued service to or participation in the conduct of the affairs
of the credit union by such party does not, or is not likely to, pose
a threat to the interests of the credit union’s members or threaten
to impair public confidence in the credit union. Upon receipt of any
such request, the Board shall fix a time (not more than thirty days
after receipt of such request, unless extended at the request of such
party) and place at which such party may appear, personally or
through counsel, before the Board or its designee to submit written
materials (or, at the discretion of the Board, oral testimony) and
oral argument. Within sixty days of such hearing, the Board shall
notify such party whether the suspension or prohibition from par-
ticipation in any manner in the conduct of the affairs of the credit
union will be continued, terminated or otherwise modified, or
whether the order removing such party from office or prohibiting
such party from further participation in any manner in the conduct
of the affairs of the credit union will be rescinded or otherwise
modified. Such notification shall contain a statement of the basis
for the Board’s decision, if adverse to such party. The Board is au-
thorized to prescribe such rules as may be necessary to effectuate
the purposes of this subsection.

(j)(1) Any hearing provided for in this section (other than the
hearing provided for in subsection (i)(3) of this section) shall be
held in the Federal judicial district or in the territory in which the
principal office of the credit union is located, unless the party af-
forded the hearing consents to another place, and shall be con-
ducted in accordance with the provisions of chapter 5 of title 5 of
the United States Code.2! After such hearing, and within ninety

20 Indentation so in law.

21 Section 2547(b)(2) of P.L. 101-647 (104 Stat. 4888) struck the second sentence of 206(j)(1)
by quoting such sentence. The quotation of such sentence probably should not have included a
comma after the word “private”.
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days after the Board has notified the parties that the case has been
submitted to them for final decision, it shall render its decision
(which shall include findings of fact upon which its decision is
predicated) and shall issue and serve upon each party to the pro-
ceeding an order or orders consistent with the provisions of this
section. Judicial review of any such order shall be exclusively as
provided in this subsection (j). Unless a petition for review is time-
ly filed in a court of appeals of the United States, as provided in
paragraph (2) of this subsection, and thereafter until the record in
the proceeding has been filed as so provided, the Board may at any
time, upon such notice and in such manner as it may deem proper,
modify, terminate, or set aside any such order. Upon such filing of
the record, the Board may modify, terminate, or set aside any such
order with permission of the court.

(2) Any party to any proceeding under paragraph (1) may ob-
tain a review of any order served pursuant to paragraph (1) of this
subsection (other than an order issued with the consent of the cred-
it union or the institution-affiliated party concerned or an order
issued under subsection (i)(1) of this section) by filing in the court
of appeals of the United States for the circuit in which the prin-
cipal office of the credit union is located, or in the United States
Court of Appeals for the District of Columbia Circuit, within thirty
days after the date of service of such order, a written petition pray-
ing that the order of the Board be modified, terminated, or set
aside. A copy of such petition shall be forthwith transmitted by the
clerk of the court to the Board, and thereupon the Board shall file
in the court the record in the proceeding, as provided in section
2112 of title 28, United States Code. Upon the filing of such peti-
tion, such court shall have jurisdiction, which upon the filing of the
record shall, except as provided in the last sentence of said para-
graph (1), be exclusive, to affirm, modify, terminate, or set aside,
in whole or in part, the order of the Board. Review of such pro-
ceedings shall be had as provided in chapter 7 of title 5, United
States Code. The judgment and decree of the court shall be final,
except that the same shall be subject to review by the Supreme
Court upon certiorari, as provided in section 1254 of title 28,
United States Code.

(3) The commencement of proceedings for judicial review under
paragraph (2) of this subsection shall not, unless specifically or-
dered by the court, operate as a stay of any order issued by the
Board.

(k)(1) The Board may in its discretion apply to the United
States district court, or the United States court of any territory
within the jurisdiction of which the principal office of the credit
union is located, for the enforcement of any effective and out-
standing notice or order issued under this section or section 216,
and such courts shall have jurisdiction and power to order and re-
quire compliance therewith. However, except as otherwise provided
in this section or section 216, no court shall have jurisdiction to af-
fect by injunction or otherwise the issuance or enforcement of any
notice or order under this section or section 216 or to review, mod-
ify, suspend, terminate, or set aside any such notice or order.
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(2)22 CIVIL MONEY PENALTY.—
(A) FIRST TIER.—Any insured credit union which, and
any institution-affiliated party who—
(i) violates any law or regulation;
(ii) violates any final order or temporary order
issued pursuant to subsection (e), (f), (g), (i), or (q), or
any final order under section 216;
(iii) violates any condition imposed in writing by
the Board in connection with any action on any appli-
cation, notice, or other request by the credit union or
institution-affiliated party; or
(iv) violates any written agreement between such
credit union and such agency,
shall forfeit and pay a civil penalty of not more than
$5,000 for each day during which such violation continues.

(B) SECOND TIER.—Notwithstanding subparagraph (A),
any insured credit union which, and any institution-affili-
ated party who—

(1)I) commits any violation described in any
clause of subparagraph (A);

(IT) recklessly engages in an unsafe or unsound
practice in conducting the affairs of such credit union;

(ITI) breaches any fiduciary duty;
(i1) which violation, practice, or breach—
(I) is part of a pattern of misconduct;
(IT) causes or is likely to cause more than a
minimal loss to such credit union; or
(IIT) results in pecuniary gain or other benefit
to such party,
shall forfeit and pay a civil penalty of not more than
$25,000 for each day during which such violation, practice,
or breach continues.

(C) THIRD TIER.—Notwithstanding subparagraphs (A)
and (B), any insured credit union which, and any institu-
tion-affiliated party who—

(i) knowingly—
(I) commits any violation described in any
clause of subparagraph (A);
(II) engages in any unsafe or unsound practice
in conducting the affairs of such credit union; or
(ITIT) breaches any fiduciary duty; and
(i) knowingly or recklessly causes a substantial
loss to such credit union or a substantial pecuniary
gain or other benefit to such party by reason of such
violation, practice, or breach,
shall forfeit and pay a civil penalty in an amount not to
exceed the applicable maximum amount determined under
subparagraph (D) for each day during which such viola-
tion, practice, or breach continues.

(D) MAXIMUM AMOUNTS OF PENALTIES FOR ANY VIOLA-

TION DESCRIBED IN SUBPARAGRAPH (C).—The maximum

22 Indentation so in law.
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daily amount of any civil penalty which may be assessed
pursuant to subparagraph (C) for any violation, practice,
or breach described in such subparagraph is—

(1) in the case of any person other than an insured
credit union, an amount to not exceed $1,000,000; and

(ii) in the case of any insured credit union, an
amount not to exceed the lesser of—

(I) $1,000,000; or
(II) 1 percent of the total assets of such credit
union.

(E) ASSESSMENT.—

(i) WRITTEN NOTICE.—Any penalty imposed under
subparagraph (A), (B), or (C) may be assessed and col-
lected by the Board by written notice.

(i1) FINALITY OF ASSESSMENT.—If, with respect to
any assessment under clause (i), a hearing is not re-
quested pursuant to subparagraph (H) within the pe-
riod of time allowed under such subparagraph, the as-
sessment shall constitute a final and unappealable
order.

(F) AUTHORITY TO MODIFY OR REMIT PENALTY.—The
Board may compromise, modify, or remit any penalty
which such agency may assess or had already assessed
under subparagraph (A), (B), or (C).

(G) MITIGATING FACTORS.—In determining the amount
of any penalty imposed under subparagraph (A), (B), or
(C), the Board shall take into account the appropriateness
of the penalty with respect to—

(1) the size of financial resources and good faith of
the insured credit union or the person charged;

(i1) the gravity of the violation;

(iii) the history of previous violations; and

(iv) such other matters as justice may require.

(H) HEARING.—The insured credit union or other per-
son against whom any penalty is assessed under this para-
graph shall be afforded an agency hearing if such institu-
tion or person submits a request for such hearing within
20 days after the issuance of the notice of assessment.

(I) COLLECTION.—

(i) REFERRAL.—If any insured credit union or
other person fails to pay an assessment after any pen-
alty assessed under this paragraph has become final,
the Board shall recover the amount assessed by action
in the appropriate United States district court.

(ii) APPROPRIATENESS OF PENALTY NOT REVIEW-
ABLE.—In any civil action under clause (i), the validity
and appropriateness of the penalty shall not be subject
to review.

(J) DISBURSEMENT.—AII penalties collected under au-
thority of this paragraph shall be deposited into the Treas-
ury.
(K) VIOLATE DEFINED.—For purposes of this section,

the term “violate” includes any action (alone or with an-
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other or others) for or toward causing, bringing about, par-
ticipating in, counseling, or aiding or abetting a violation.

(L) REGULATIONS.—The Board shall prescribe regula-
tions establishing such procedures as may be necessary to
carry out this paragraph.

(3) NOTICE UNDER THIS SECTION AFTER SEPARATION FROM
SERVICE.—The resignation, termination of employment or par-
ticipation, or separation of a institution-affiliated party (includ-
ing a separation caused by the closing of an insured credit
union) shall not affect the jurisdiction and authority of the
Board to issue any notice or order and proceed under this sec-
tion against any such party, if such notice or order is served
before the end of the 6-year period beginning on the date such
party ceased to be such a party with respect to such credit
union (whether such date occurs before, on, or after the date
of the enactment of this paragraph).

(1) CRIMINAL PENALTY FOR VIOLATION OF CERTAIN ORDERS.—
Whoever—

(1) under this Act, is suspended or removed from, or pro-
hibited from participating in the affairs of any credit union de-
scribed in section 206(g)(5); and

(2) knowingly participates, directly or indirectly, in any
manner (including by engaging in an activity specifically pro-
hibited in such an order or in subsection (g)(5)) in the conduct
of the affairs of such a credit union;

shall be fined not more than $1,000,000, imprisoned for not more
than 5 years, or both.

(m) As used in this section (1) the terms “cease-and-desist
order which has become final” and “order which has become final”
means a cease-and-desist order, or an order issued by the Board
with the consent of the credit union or the director, officer, com-
mittee member, or other person concerned, or with respect to which
no petition for review of the action of the Board has been filed and
perfected in a court of appeals as specified in paragraph (2) of sub-
section (j) of this section, or with respect to which the action of the
court in which said petition is so filed is not subject to further re-
view by the Supreme Court of the United States in proceedings
provided for in said paragraph, or an order issued under subsection
(1) of this section, and (2) the term “violation” includes without lim-
itation any action (alone or with another or others) for or toward
causing, bringing about, participating in, counseling, or aiding or
abetting a violation.

(n) Any service required or authorized to be made by the Board
under this section may be made by registered mail or in such other
manner reasonably calculated to give actual notice as the Board
may by regulation or otherwise provide. Copies of any notice or
order served by the Board upon any State-chartered credit union
or any director, officer, or committee member thereof or other per-
son participating in the conduct of its affairs, pursuant to the pro-
visions of this section, shall also be sent to the commission, board,
or authority, if any, having supervision of such credit union.

(0) In connection with any proceeding under subsection (e),
(f)(1), or (g) of this section involving an insured State-chartered
credit union or any institution-affiliated party, the Board shall pro-
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vide the commission, board, or authority, if any, having supervision
of such credit union, with notice of its intent to institute such a
proceeding and the grounds thereof. Unless within such time as the
Board deems appropriate in the light of the circumstances of the
case (which time must be specified in the notice prescribed in the
preceding sentence) satisfactory corrective action is effectuated by
action of such commission, board, or authority, the Board may pro-
ceed as provided in this section. No credit union or other party who
is the subject of any notice or order issued by the Board under this
section shall have standing to raise the requirements of this sub-
section as ground for attacking the validity of any such notice or
order.

(p) In the course of or in connection with any proceeding under
this section or in connection with any claim for insured deposits or
any examination or investigation under section 204(b), the Board,
in conducting the proceeding, examination, or investigation or con-
sidering the claim for insured deposits,,23 or any designated rep-
resentative thereof, including any person designated to conduct any
hearing under this section, shall have the power to administer
oaths and affirmations, to take or cause to be taken depositions,
and to issue, revoke, quash, or modify subpenas and subpenas
duces tecum, and the Board is empowered to make rules and regu-
lations with respect to any such proceedings, claims, examinations,
or investigations. The attendance of witnesses and the production
of documents provided for in this subsection may be required from
any place in any State or in any territory or other place subject to
the jurisdiction of the United States at any designated place where
such proceeding is being conducted. Any party to proceedings under
this section may apply to the United States District Court for the
District of Columbia, or the United States district court for the ju-
dicial district or the United States court in any territory in which
such proceeding is being conducted, or where the witness resides
or carries on business, for enforcement of any subpena or subpena
duces tecum issued pursuant to this subsection, and such courts
shall have jurisdiction and power to order and require compliance
therewith. Witnesses subpenaed under this section shall be paid
the same fees and mileage that are paid witnesses in the district
courts of the United States. Any court having jurisdiction of any
proceeding instituted under this section by an insured credit union
or a director, officer, or committee member thereof may allow to
any such party such reasonable expenses and attorneys’ fees as it
deems just and proper, and such expenses and fees shall be paid
by the credit union or from its assets.

(q) COMPLIANCE WITH MONETARY TRANSACTION RECORD-
KEEPING AND REPORT REQUIREMENTS.—

(1) COMPLIANCE PROCEDURES REQUIRED.—The Board shall
prescribe regulations requiring insured credit unions to estab-
lish and maintain procedures reasonably designed to assure
and monitor the compliance of such credit unions with the re-
quirements of subchapter II of chapter 53 of title 31, United
States Code.

23 S0 in original.
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(2) EXAMINATIONS OF CREDIT UNIONS TO INCLUDE REVIEW
OF COMPLIANCE PROCEDURES.—

(A) IN GENERAL.—Each examination of an insured
credit union by the Board shall include a review of the pro-
cedures required to be established and maintained under
paragraph (1).

(B) EXAM REPORT REQUIREMENT.—The report of exam-
ination shall describe any problem with the procedures
maintained by the credit union.

(3) ORDER TO COMPLY WITH REQUIREMENTS.—If the Board
determines that an insured credit union—

(A) has failed to establish and maintain the proce-
dures described in paragraph (1); or

(B) has failed to correct any problem with the proce-
dures maintained by such credit union which was pre-
viously reported to the credit union by the Board,

the Board shall issue an order in the manner prescribed in

subsection (e) or (f) requiring such credit union to cease and

desist from its violation of this subsection or regulations pre-

scribed under this subsection.

(r) INSTITUTION-AFFILIATED PARTY DEFINED.—For purposes of
this Act, the term “institution-affiliated party” means—

(1) any committee member, director, officer, or employee
of, or agent for, an insured credit union;

(2) any consultant, joint venture partner, and any other
person as determined by the Board (by regulation or on a case-
by-case basis) who participates in the conduct of the affairs of
an insured credit union; and

(3) any independent contractor (including any attorney, ap-
praiser, or accountant) who knowingly or recklessly partici-
pates in—

(A) any violation of any law or regulation;

(B) any breach of fiduciary duty; or

(C) any unsafe or unsound practice,

which caused or is likely to cause more than a minimal finan-
cial loss to, or a significant adverse effect on, the insured credit
union.

(s) PUBLIC DISCLOSURE OF AGENCY ACTION.—

(1) IN GENERAL.—The Board shall publish and make avail-
able to the public on a monthly basis—

(A) any written agreement or other written statement
for which a violation may be enforced by the Board, unless
the Board, in its discretion, determines that publication
would be contrary to the public interest;

(B) any final order issued with respect to any adminis-
trative enforcement proceeding initiated by the Board
under this section or any other law; and

(C) any modification to or termination of any order or
agreement made public pursuant to this paragraph.

(2) HEARINGS.—AIl hearings on the record with respect to
any notice of charges issued by the Board shall be open to the
public, unless the agency, in its discretion, determines that
holding an open hearing would be contrary to the public inter-
est.
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(3) REPORTS TO CONGRESS.—A written report shall be
made part of a determination not to hold a public hearing pur-
suant to paragraph (2) or not to publish a document pursuant
to paragraph (1)(A). At the end of each calendar quarter, all
such reports shall be transmitted to the Congress.

(4) TRANSCRIPT OF HEARING.—A transcript that includes
all testimony and other documentary evidence shall be pre-
pared for all hearings commenced pursuant to subsection (k).
A transcript of public hearings shall be made available to the
public pursuant to section 552 of title 5, United States Code.

(5) DELAY OF PUBLICATION UNDER EXCEPTIONAL CIR-
CUMSTANCES.—If the Board makes a determination in writing
that the publication of a final order pursuant to paragraph
(1)(B) would seriously threaten the safety and soundness of an
insured depository institution, the agency may delay the publi-
cation of the document for a reasonable time.

(6) DOCUMENTS FILED UNDER SEAL IN PUBLIC ENFORCE-
MENT HEARINGS.—The Board may file any document or part of
a document under seal in any administrative enforcement
hearing commenced by the agency if disclosure of the document
would be contrary to the public interest. A written report shall
be made part of any determination to withhold any part of a
document from the transcript of the hearing required by para-
graph (2).

(7) RETENTION OF DOCUMENTS.—The Board shall keep and
maintain a record, for a period of at least 6 years, of all docu-
ments described in paragraph (1) and all informal enforcement
agreements and other supervisory actions and supporting docu-
ments issued with respect to or in connection with any admin-
istrative enforcement proceeding initiated by such agency
under this section or any other laws.

(8) DISCLOSURES TO CONGRESS.—No provision of this sub-
section may be construed to authorize the withholding, or to
prohibit the disclosure, of any information to the Congress or
any committee or subcommittee of the Congress.

(9) PRESERVATION OF RECORDS.—

(A) IN GENERAL.—The Board may cause any and all
records, papers, or documents kept by the Administration
gr in the possession or custody of the Administration to

e_
(i) photographed or microphotographed or other-
wise reproduced upon film; or
(ii) preserved in any electronic medium or format
which is capable of—
(I) being read or scanned by computer; and
(II) being reproduced from such electronic me-
dium or format by printing or any other form of
reproduction of electronically stored data.

(B) TREATMENT AS ORIGINAL RECORDS.—Any photo-
graphs, micrographs, or photographic film or copies thereof
described in subparagraph (A)(i) or reproduction of elec-
tronically stored data described in subparagraph (A)(ii)
shall be deemed to be an original record for all purposes,
including introduction in evidence in all State and Federal
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courts or administrative agencies, and shall be admissible

to prove any act, transaction, occurrence, or event therein

recorded.

(C) AUTHORITY OF THE ADMINISTRATION.—Any photo-
graphs, microphotographs, or photographic film or copies
thereof described in subparagraph (A)(i) or reproduction of
electronically stored data described in subparagraph (A)Gi)
shall be preserved in such manner as the Administration
shall prescribe, and the original records, papers, or docu-
ments may be destroyed or otherwise disposed of as the
Administration may direct.

(t) REGULATION OF CERTAIN FORMS OF BENEFITS TO INSTITU-
TION-AFFILIATED PARTIES.—

(1) GOLDEN PARACHUTES AND INDEMNIFICATION PAY-
MENTS.—The Board may prohibit or limit, by regulation or
order, any golden parachute payment or indemnification pay-
ment.

(2) FACTORS TO BE TAKEN INTO ACCOUNT.—The Board shall
prescribe, by regulation, the factors to be considered by the
Board in taking any action pursuant to paragraph (1) which
may include such factors as the following:

(A) Whether there is a reasonable basis to believe that
the institution-affiliated party has committed any fraudu-
lent act or omission, breach of trust or fiduciary duty, or
insider abuse with regard to the credit union that has had
a material affect on the financial condition of the credit
union.

(B) Whether there is a reasonable basis to believe that
the institution-affiliated party is substantially responsible
for the insolvency of the credit union, the appointment of
a conservator or liquidating agent for the credit union, or
the credit union’s troubled condition (as defined in regula-
tions prescribed by the Board pursuant to paragraph
(4)(A)1i)(IID)).

(C) Whether there is a reasonable basis to believe that
the institution-affiliated party has materially violated any
applicable Federal or State banking law or regulation that
has had a material effect on the financial condition of the
credit union.

(D) Whether there is a reasonable basis to believe that
the institution-affiliated party has violated or conspired to
violate—

(i) section 215, 656, 657, 1005, 1006, 1007, 1014,

1032, or 1344 of title 18, United States Code; or

(i1) section 1341 or 1343 of such title affecting a fi-
nancial institution.

(E) Whether the institution-affiliated party was in a
position of managerial or fiduciary responsibility.

(F) The length of time the party was affiliated with
the credit union and the degree to which—

(i) the payment reasonably reflects compensation
earned over the period of employment; and
(ii) the compensation involved represents a rea-

sonable payment for services rendered.
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(3) CERTAIN PAYMENTS PROHIBITED.—No credit union may

prepay the salary or any liability or legal expense of any insti-
tution-affiliated party if such payment is made—

(A) in contemplation of the insolvency of such credit
union or after the commission of an act of insolvency; and
(B) with a view to, or has the result of—
(i) preventing the proper application of the assets
of the credit union; or
(i1) preferring one creditor over another.
(4) GOLDEN PARACHUTE PAYMENT DEFINED.—For purposes

of this subsection—

(A) IN GENERAL.—The term “golden parachute pay-
ment” means any payment (or any agreement to make any
payment) in the nature of compensation by any credit
union for the benefit of any institution-affiliated party pur-
suant to an obligation of such credit union that—

(1) is contingent on the termination of such party’s
affiliation with the credit union; and

(i1) is received on or after the date on which—

(I) the credit union is insolvent;

(IT) any conservator or liquidating agent is ap-
pointed for such credit union;

(IIT) the Board determines that the credit
union is in a troubled condition (as defined in reg-
ulations which the Board shall prescribe);

(IV) the credit union has been assigned a com-
posite rating by the Board of 4 or 5 under the
Uniform Financial Institutions Rating System (as
applicable with respect to credit unions); or

(V) the credit union is subject to a proceeding
initiated by the Board to terminate or suspend de-
posit insurance for such credit union.

(B) CERTAIN PAYMENTS IN CONTEMPLATION OF AN
EVENT.—Any payment which would be a golden parachute
payment but for the fact that such payment was made be-
fore the date referred to in subparagraph (A)(ii) shall be
treated as a golden parachute payment if the payment was
made in contemplation of the occurrence of an event de-
scribed in any subclause of such subparagraph.

(C) CERTAIN PAYMENTS NOT INCLUDED.—The term
“golden parachute payment” shall not include—

(i) any payment made pursuant to a retirement
plan which is qualified (or is intended to be qualified)
under section 401 of the Internal Revenue Code of
1986 or other nondiscriminatory retirement or sever-
ance benefit plan;

(i) any payment made pursuant to a bona fide de-
ferred compensation plan or arrangement which the
Board determines, by regulation or order, to be per-
missible; or

(iii)) any payment made by reason of the death or
disability of an institution-affiliated party.

(5) OTHER DEFINITIONS.—For purposes of this subsection—
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(A) INDEMNIFICATION PAYMENT.—Subject to paragraph

(6), the term “indemnification payment” means any pay-

ment (or any agreement to make any payment) by any

credit union for the benefit of any person who is or was an
institution-affiliated party, to pay or reimburse such per-
son for any liability or legal expense with regard to any
administrative proceeding or civil action instituted by the

Board which results in a final order under which such per-

son—

(1) is assessed a civil money penalty;

(i1) is removed or prohibited from participating in
conduct of the affairs of the credit union; or

(iii) is required to take any affirmative action de-
scribed in section 206(e)(3) with respect to such credit
union.

(B) LIABILITY OR LEGAL EXPENSE.—The term “liability
or legal expense” means—

(i) any legal or other professional expense in-
curred in connection with any claim, proceeding, or ac-
tion;

(i1) the amount of, and any cost incurred in con-
nection with, any settlement of any claim, proceeding,
or action; and

(iii) the amount of, and any cost incurred in con-
nection with, any judgment or penalty imposed with
respect to any claim, proceeding, or action.

(C) PAYMENT.—The term “payment” includes—

(i) any direct or indirect transfer of any funds or
any asset; and

(i) any segregation of any funds or assets for the
purpose of making, or pursuant to an agreement to
make, any payment after the date on which such
funds or assets are segregated, without regard to
whether the obligation to make such payment is con-
tingent on—

(I) the determination, after such date, of the
liability for the payment of such amount; or

(IT) the liquidation, after such date, of the
amount of such payment.

(6) CERTAIN COMMERCIAL INSURANCE COVERAGE NOT
TREATED AS COVERED BENEFIT PAYMENT.—No provision of this
subsection shall be construed as prohibiting any credit union
from purchasing any commercial insurance policy or fidelity
bond, except that, subject to any requirement described in
paragraph (5)(A)(iii), such insurance policy or bond shall not
cover any legal or liability expense of the credit union which
is described in paragraph (5)(A).

(u) FOREIGN INVESTIGATIONS.—

(1) REQUESTING ASSISTANCE FROM FOREIGN BANKING AU-
THORITIES.—In conducting any investigation, examination, or
enforcement action under this Act, the Board may—

(A) request the assistance of any foreign banking au-
thority; and
(B) maintain an office outside the United States.
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(2) PROVIDING ASSISTANCE TO FOREIGN BANKING AUTHORI-
TIES.—

(A) IN GENERAL.—The Board may, at the request of
any foreign banking authority, assist such authority if
such authority states that the requesting authority is con-
ducting an investigation to determine whether any person
has violated, is violating, or is about to violate any law or
regulation relating to banking matters or currency trans-
actions administered or enforced by the requesting author-
ity.

(B) INVESTIGATION BY FEDERAL BANKING AGENCY.—The
Board may, in the Board’s discretion, investigate and col-
lect information and evidence pertinent to a request for as-
sistance under subparagraph (A). Any such investigation
shall comply with the laws of the United States and the
policies and procedures of the Board.

(C) FACTORS TO CONSIDER.—In deciding whether to
provide assistance under this paragraph, the Board shall
consider—

(i) whether the requesting authority has agreed to
provide reciprocal assistance with respect to banking
matters within the jurisdiction of the Board or any ap-
propriate Federal banking agency; and

(ii)) whether compliance with the request would
prejudice the public interest of the United States.

(D) TREATMENT OF FOREIGN BANKING AUTHORITY.—For
purposes of any Federal law or Board regulation relating
to the collection or transfer of information by the Board or
any appropriate Federal banking agency, the foreign bank-
ing authority shall be treated as another appropriate Fed-
eral banking agency.

(3) RULE OF CONSTRUCTION.—Paragraphs (1) and (2) shall
not be construed to limit the authority of the Board or any
other Federal agency to provide or receive assistance or infor-
mation to or from any foreign authority with respect to any
matter.

(v) TERMINATION OF INSURANCE FOR MONEY LAUNDERING OR
CASH TRANSACTION REPORTING OFFENSES.—

(1) IN GENERAL.—

(A) CONVICTION OF TITLE 18 OFFENSES.—

(1) Duty TO NOTIFY.—If an insured State credit
union has been convicted of any criminal offense
under section 1956 or 1957 of title 18, United States
Code, the Attorney General shall provide to the Board
a written notification of the conviction and shall in-
clude a certified copy of the order of conviction from
the court rendering the decision.

(i1) NOTICE OF TERMINATION.—After written notifi-
cation from the Attorney General to the Board of such
a conviction, the Board shall issue to such insured
credit union a notice of its intention to terminate the
insured status of the insured credit union and sched-
ule a hearing on the matter, which shall be conducted
as a termination hearing pursuant to subsection (b) of
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this section, except that no period for correction shall

apply to a notice issued under this subparagraph.

(B) CONVICTION OF TITLE 31 OFFENSES.—If a credit
union is convicted of any criminal offense under section
5322 or 5324 of title 31, United States Code, after prior
written notification from the Attorney General, the Board
may initiate proceedings to terminate the insured status of
such credit union in the manner described in subpara-
graph (A).

(C) NOTICE TO STATE SUPERVISOR.—The Board shall si-
multaneously transmit a copy of any notice under this
paragraph to the appropriate State financial institutions
supervisor.

(2) FACTORS TO BE CONSIDERED.—In determining whether
to terminate insurance under paragraph (1), the Board shall
take into account the following factors:

(A) The extent to which directors, committee members,
or senior executive officers (as defined by the Board in reg-
ulations which the Board shall prescribe) of the credit
union knew of, or were involved in, the commission of the
money laundering offense of which the credit union was
found guilty.

(B) The extent to which the offense occurred despite
the existence of policies and procedures within the credit
union which were designed to prevent the occurrence of
any such offense.

(C) The extent to which the credit union has fully co-
operated with law enforcement authorities with respect to
the investigation of the money laundering offense of which
the credit union was found guilty.

(D) The extent to which the credit union has imple-
mented additional internal controls (since the commission
of the offense of which the credit union was found guilty)
to prevent the occurrence of any other money laundering
offense.

(E) The extent to which the interest of the local com-
munity in having adequate deposit and credit services
available would be threatened by the termination of insur-
ance.

(3) NOTICE TO STATE CREDIT UNION SUPERVISOR AND PUB-
LIC.—When the order to terminate insured status initiated
pursuant to this subsection is final, the Board shall—

(A) notify the commission, board, or authority (if any)
having supervision of the credit union described in para-
graph (1) at least 10 days prior to the effective date of the
order of the termination of the insured status of such cred-
it union; and

(B) publish notice of the termination of the insured
status of the credit union.

(4) TEMPORARY INSURANCE OF PREVIOUSLY INSURED DEPOS-
1TS.—Upon termination of the insured status of any State cred-
it union pursuant to paragraph (1), the deposits of such credit
union shall be treated in accordance with section 206(d)(2).
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(5) SUCCESSOR LIABILITY.—This subsection shall not apply
to a successor to the interests of, or a person who acquires, an
insured credit union that violated a provision of law described
in paragraph (1), if the successor succeeds to the interests of
the violator, or the acquisition is made, in good faith and not
for purposes of evading this subsection or regulations pre-
scribed under this subsection.

(w)24 ONE-YEAR RESTRICTIONS ON FEDERAL EXAMINERS OF IN-
SURED CREDIT UNIONS.—

(1) IN GENERAL.—In addition to other applicable restric-
tions set forth in title 18, United States Code, the penalties set
forth in paragraph (5) of this subsection shall apply to any per-
son who—

(A) was an officer or employee (including any special
Government employee) of the Administration;

(B) served 2 or more months during the final 12
months of his or her employment with the Administration
as the senior examiner (or a functionally equivalent posi-
tion) of an insured credit union with continuing, broad re-
sponsibility for the examination (or inspection) of that in-
sured credit union on behalf of the Administration; and

(C) within 1 year after the termination date of his or
her service or employment with the Administration, know-
ingly accepts compensation as an employee, officer, direc-
tor, or consultant from such insured credit union.

(2) RULE OF CONSTRUCTION.—For purposes of this sub-
section, a person shall be deemed to act as a consultant for an
insured credit union only if such person directly works on mat-
ters for, or on behalf of, such insured credit union.

(3) REGULATIONS.—

(A) IN GENERAL.—The Board shall prescribe rules or
regulations to administer and carry out this subsection, in-
cluding rules, regulations, or guidelines to define the scope
of persons referred to in paragraph (1)(B).

(B) CONSULTATION.—In prescribing rules or regula-
tions under this paragraph, the Board shall, to the extent
it deems necessary, consult with the Federal banking
agencies (as defined in section 3 of the Federal Deposit In-
surance Act) on regulations issued by such agencies in car-
Kring out section 10(k) of the Federal Deposit Insurance

ct.

(4) WATVER.—The Board may grant a waiver, on a case by
case basis, of the restriction imposed by this subsection to any
officer or employee (including any special Government em-
ployee) of the Administration if the Chairman certifies in writ-
ing that granting the waiver would not affect the integrity of
the supervisory program of the Administration.

24 Subsection (w) was added by section 6303(c) of Public Law 108-458 (118 Stat. 3753). Sub-
section (d) of such section (118 Stat. 3754) provides:

(d) EFFECTIVE DATE.—Notwithstanding any other effective date established pursuant to this
Act, subsection (a) shall become effective on the date of enactment of this Act, and the amend-
ments made by subsections (b) and (c¢) shall become effective at the end of the 12-month period
beginning on the date of enactment of this Act [December 17, 20041, whether or not final regu-
lations are issued in accordance with the amendments made by this section as of that date of
enactment.
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(5) PENALTIES.—

(A) IN GENERAL.—In addition to any other administra-
tive, civil, or criminal remedy or penalty that may other-
wise apply, whenever the Board determines that a person
subject to paragraph (1) has become associated, in the
manner described in paragraph (1)(C), with an insured
credit union, the Board shall impose upon such person one
or more of the following penalties:

(i) INDUSTRY-WIDE PROHIBITION ORDER.—The
Board shall serve a written notice or order in accord-
ance with and subject to the provisions of subsection
(g)(4) for written notices or orders under paragraph (1)
or (2) of subsection (g), upon such person of the inten-
tion of the Board—

(I) to remove such person from office or to pro-
hibit such person from further participation in the
conduct of the affairs of the insured credit union
for a period of up to 5 years; and

(I) to prohibit any further participation by
such person, in any manner, in the conduct of the
affairs of any insured credit union for a period of
up to 5 years.

(i1) CIVIL MONETARY PENALTY.—The Board may, in
an administrative proceeding or civil action in an ap-
propriate United States district court, impose on such

erson a civil monetary penalty of not more than

5250,000. Any administrative proceeding under this
clause shall be conducted in accordance with sub-
section (k). In lieu of an action by the Board under
this clause, the Attorney General of the United States
may bring a civil action under this clause in the ap-
propriate United States district court.

(B) SCOPE OF PROHIBITION ORDER.—Any person subject
to an order issued under this subparagraph (A)(i) shall be
subject to paragraphs (5) and (7) of subsection (g) in the
same manner and to the same extent as a person subject
to an order issued under subsection (g).

SEC. 206A. [12 U.S.C. 1786a] REGULATION AND EXAMINATION OF CRED-
IT UNION ORGANIZATIONS AND SERVICE PROVIDERS.
(a) REGULATION AND EXAMINATION OF CREDIT UNION ORGANI-
ZATIONS.—

(1) GENERAL EXAMINATION AND REGULATORY AUTHORITY.—
A credit union organization shall be subject to examination and
regulation by the Board to the same extent as that insured
credit union.

(2) EXAMINATION BY OTHER BANKING AGENCIES.—The
Board may authorize to make an examination of a credit union
organization in accordance with paragraph (1)—

(A) any Federal regulatory agency that supervises any
activity of a credit union organization; or

(B) any Federal banking agency that supervises any
other person who maintains an ownership interest in a
credit union organization.
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(b) APPLICABILITY OF SECTION 206.—A credit union organiza-
tion shall be subject to the provisions of section 206 as if the credit
union organization were an insured credit union.

(¢) SERVICE PERFORMED BY CONTRACT OR OTHERWISE.—Not-
withstanding subsection (a), if an insured credit union or a credit
union organization that is regularly examined or subject to exam-
ination by the Board, causes to be performed for itself, by contract
or otherwise, any service authorized under this Act, or in the case
of a State credit union, any applicable State law, whether on or off
its premises—

(1) such performance shall be subject to regulation and ex-
amination by the Board to the same extent as if such services
were being performed by the insured credit union or credit
union organization itself on its own premises; and

(2) the insured credit union or credit union organization
shall notify the Board of the existence of the service relation-
ship not later than 30 days after the earlier of—

(A) the date on which the contract is entered into; or
(B) the date on which the performance of the service
is initiated.

(d) ADMINISTRATION BY THE BOARD.—The Board may issue
such regulations and orders as may be necessary to enable the
Board to administer and carry out this section and to prevent eva-
sion of this section.

(e) DEFINITIONS.—For purposes of this section—

(1) the term “credit union organization” means any entity
that—

(A) is not a credit union;

(B) is an entity in which an insured credit union may
lawfully hold an ownership interest or investment; and

(C) is owned in whole or in part by an insured credit
union; and

(2) the term “Federal banking agency” has the same mean-
ing as in section 3 of the Federal Deposit Insurance Act.

(f) EXPIRATION OF AUTHORITY.—This section and all powers
and authority of the Board under this section shall cease to be ef-
fective as of December 31, 2001.

PAYMENT OF INSURANCE

SEc. 207. [12 U.S.C. 1787] (a)(1)(A) Upon its finding that a
Federal credit union insured under this title is bankrupt or insol-
vent, the Board shall close such credit union for liquidation and ap-
point itself liquidating agent therefor.

(B) Not later than 10 days after the date on which the Board
closes a credit union for liquidation pursuant to paragraph (1), or
accepts appointment as liquidating agent pursuant to subsection
(b), such insured credit union may apply to the United States dis-
trict court for the judicial district in which the principal office of
such insured credit union is located or the United States District
Court for the District of Columbia, for an order requiring the Board
to show cause why it should not be prohibited from continuing such
liquidation. Except as otherwise provided in this subparagraph, no
court may take any action for or toward the removal of any liqui-
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dating agent or, except at the instance of the Board, restrain or af-
fect the exercise of powers or functions of a liquidating agent.

(2) Notwithstanding any other provision of law, the Board as
liquidating agent of a closed Federal credit union insured under
this title shall not be required to furnish bond and shall have the
right to appoint an agent or agents to assist them in its duties as
such liquidating agent. All fees, compensation, and expenses of lig-
uidation and administration thereof shall be fixed by the Board
and may be paid by them out of funds coming into its possession
as such liquidating agent.

(3)25 LIQUIDATION TO FACILITATE PROMPT CORRECTIVE AC-
TION.—The Board may close any credit union for liquidation,
and appoint itself or another (including, in the case of a State-
chartered insured credit union, the State official having juris-
diction over the credit union) as liquidating agent of that credit
union, if—

(A) the Board determines that—

(i) the credit union is significantly undercapital-
ized, as defined in section 216, and has no reasonable
prospect of becoming adequately capitalized, as de-
fined in section 216; or

(i) the credit union is critically undercapitalized,
as defined in section 216; and
(B) in the case of a State-chartered insured credit

union, the Board has complied with section 216(1).

(b) POWERS AND DUTIES OF BOARD AS CONSERVATOR OR LIQUI-
DATING AGENT.—

(1) RULEMAKING AUTHORITY OF BOARD.—The Board may
prescribe such regulations as the Board determines to be ap-
propriate regarding the conduct of the Board as conservator or
liquidating agent.

(2) GENERAL POWERS.—

(A) SUCCESSOR TO CREDIT UNION.—The Board shall, as
conservator or liquidating agent, and by operation of law,
succeed to—

(1) all rights, titles, powers, and privileges of the
credit union, and of any member, accountholder, offi-
cer, or director of such credit union with respect to the
credit union and the assets of the credit union; and

(ii) title to the books, records, and assets of any
previous conservator or other legal custodian of such
credit union.

(B) OPERATE THE CREDIT UNION.—The Board may, as
conservator or liquidating agent—

(1) take over the assets of and operate the credit
union with all the powers of the members or share-
holders, the directors, and the officers of the credit
union and shall be authorized to conduct all business
of the credit union;

(ii) collect all obligations and money due the credit
union;

25 Indentation so in law.
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(iii) perform all functions of the credit union in the
name of the credit union which is consistent with the
appointment as conservator or liquidating agent; and

(iv) preserve and conserve the assets and property
of such credit union.

(C) FUNCTIONS OF CREDIT UNION’S OFFICERS, DIREC-
TORS, AND SHAREHOLDERS.—The Board may, by regulation
or order, provide for the exercise of any function by any
member or stockholder, director, or officer of any credit
union for which the Board has been appointed conservator
or liquidating agent.

(D) POWERS AS CONSERVATOR.—The Board may, as
conservator, take such action as may be—

(i) necessary to put the credit union in a sound
and solvent condition; and

(ii) appropriate to carry on the business of the
credit union and preserve and conserve the assets and
property of the credit union.

(E) ADDITIONAL POWERS AS LIQUIDATING AGENT.—The
Board may, as liquidating agent, place the credit union in
liquidation and proceed to realize upon the assets of the
credit union, having due regard to the conditions of credit
in the locality.

(F) PAYMENT OF VALID OBLIGATIONS.—The Board, as
conservator or liquidating agent, shall pay all valid obliga-
tions of the credit union in accordance with the prescrip-
tions and limitations of this Act.

(G) ATTACHMENT OF ASSETS AND INJUNCTIVE RELIEF.—
Subject to subparagraph (H), any court of competent juris-
diction may, at the request of the Board (in the Board’s ca-
pacity as conservator or liquidating agent for any insured
credit union or in the Board’s corporate capacity in the ex-
ercise of any authority under section 207), issue an order
in accordance with Rule 65 of the Federal Rules of Civil
Procedure, including an order placing the assets of any
person designated by the Board under the control of the
court and appointing a trustee to hold such assets.

(H) STANDARDS.—

(i) SHOWING.—Rule 65 of the Federal Rules of
Civil Procedure shall apply with respect to any pro-
ceeding under subparagraph (G) without regard to the
requirement of such rule that the applicant show that
the injury, loss, or damage is irreparable and imme-
diate.

(i1) STATE PROCEEDING.—If, in the case of any pro-
ceeding in a State court, the court determines that
rules of civil procedure available under the laws of
such State provide substantially similar protections to
such party’s right to due process as Rule 65 (as modi-
fied with respect to such proceeding by clause (i)), the
relief sought by the Board pursuant to subparagraph
(G) may be requested under the laws of such State.

(I) SUBPOENA AUTHORITY.—
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(1) IN GENERAL.—The Board may, as conservator
or liquidating agent and for purposes of carrying out
any power, authority, or duty with respect to an in-
sured credit union (including determining any claim
against the credit union and determining and realizing
upon any asset of any person in the course of col-
lecting money due the credit union), exercise any
power established under section 206(p), and the prowvi-
sions of such section shall apply with respect to the
exercise of any such power under this subparagraph in
the same manner as such provisions apply under such
section.

(i) AUTHORITY OF BOARD.—A subpoena or sub-
poena duces tecum may be issued under clause (i) only
by, or with the written approval of, the Board or their
designees.

(iii) RULE OF CONSTRUCTION.—This subsection
shall not be construed as limiting any rights that the
Board, in any capacity, might otherwise have under
section 206(p).

(J) INCIDENTAL POWERS.—The Board may, as conser-
vator or liquidating agent—

(i) exercise all powers and authorities specifically
granted to conservators or liquidating agents, respec-
tively, under this Act and such incidental powers as
shall be necessary to carry out such powers; and

(ii) take any action authorized by this Act,

which the Board determines is in the best interests of the
credit union, its account holders, or the Board.

(K) EXEMPTION FROM CRIMINAL PROSECUTION.—The
Administration shall be exempt from all prosecution by the
United States or any State, county, municipality, or local
authority for any criminal offense arising under Federal,
State, county, municipal, or local law, which was allegedly
committed by a credit union, or persons acting on behalf
of a credit union, prior to the appointment of the Adminis-
tration as liquidating agent.

(3) AUTHORITY OF LIQUIDATING AGENT TO DETERMINE
CLAIMS.—

(A) IN GENERAL.—The Board may, as liquidating
agent, determine claims in accordance with the require-
ments of this subsection and regulations prescribed under
para- graph (4).

(B) NOTICE REQUIREMENTS.—The liquidating agent, in
any case involving the liquidation or winding up of the af-
fairs of a closed credit union, shall—

(i) promptly publish a notice to the credit union’s
creditors to present their claims, together with proof,
to the liquidating agent by a date specified in the no-
tice which shall be not less than 90 days after the pub-
lication of such notice; and

(i) republish such notice approximately 1 month
and 2 months, respectively, after the publication under
clause (i).
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(C) MAILING REQUIRED.—The liquidating agent shall
mail a notice similar to the notice published under sub-
paragraph (B)(i) at the time of such publication to any
creditor shown on the credit union’s books—

(1) at the creditor’s last address appearing in such
books; or

(i1) upon discovery of the name and address of a
claimant not appearing on the credit union’s books
within 30 days after the discovery of such name and
address.

(4) RULEMAKING AUTHORITY RELATING TO DETERMINATION
OF CLAIMS.—The Board may prescribe regulations regarding
the allowance or disallowance of claims by the liquidating
agent and providing for administrative determination of claims
and review of such determination.

(5) PROCEDURES FOR DETERMINATION OF CLAIMS.—

(A) DETERMINATION PERIOD.—

(i) IN GENERAL.—Before the end of the 180-day pe-
riod beginning on the date any claim against a credit
union is filed with the Board as liquidating agent, the
Board shall determine whether to allow or disallow
the claim and shall notify the claimant of any deter-
mination with respect to such claim.

(il) EXTENSION OF TIME.—The period described in
clause (i) may be extended by a written agreement be-
tween the claimant and the Board.

(iii) MAILING OF NOTICE SUFFICIENT.—The require-
ments of clause (i) shall be deemed to be satisfied if
the notice of any determination with respect to any
claim is mailed to the last address of the claimant
which appears—

(I) on the credit union’s books;

(IT) in the claim filed by the claimant; or

(IIT) in documents submitted in proof of the
claim.

(iv) CONTENTS OF NOTICE OF DISALLOWANCE.—If
any claim filed under clause (i) is disallowed, the no-
tice to the claimant shall contain—

(I) a statement of each reason for the dis-
allowance; and

(IT) the procedures available for obtaining
agency review of the determination to disallow the
claim or judicial determination of the claim.

(B) ALLOWANCE OF PROVEN CLAIMS.—The liquidating
agent shall allow any claim received on or before the date
specified in the notice published under paragraph (3)(B)(i)
by the liquidating agent from any claimant which is
proved to the satisfaction of the liquidating agent.

(C) DISALLOWANCE OF CLAIMS FILED AFTER END OF FIL-
ING PERIOD.—

(1) IN GENERAL.—Except as provided in clause (ii),
claims filed after the date specified in the notice pub-
lished under paragraph (3)(B)(i) shall be disallowed
and such disallowance shall be final.

As Amended Through P.L. 113-252, Enacted December 18, 2014



FACOMP\BANK\FEDERAL CREDIT UNION ACT.XML

Sec. 207 FEDERAL CREDIT UNION ACT 82

(ii)) CERTAIN EXCEPTIONS.—Clause (i) shall not
apply with respect to any claim filed by any claimant
after the date specified in the notice published under
paragraph (3)(B)i) and such claim may be considered
by the liquidating agent if—

(I) the claimant did not receive notice of the
appointment of the liquidating agent in time to
file such claim before such date; and

(IT) such claim is filed in time to permit pay-
ment of such claim.

(D) AUTHORITY TO DISALLOW CLAIMS.—The liquidating
agent may disallow any portion of any claim by a creditor
or claim of security, preference, or priority which is not
proved to the satisfaction of the liquidating agent.

(E) NO JUDICIAL REVIEW OF DETERMINATION PURSUANT
TO SUBPARAGRAPH (D).—No court may review the Board’s
dletermination pursuant to subparagraph (D) to disallow a
claim.

(F) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes
of any applicable statute of limitations, the filing of a
claim with the liquidating agent shall constitute a
commencement of an action.

(i1) NO PREJUDICE TO OTHER ACTIONS.—Subject to
paragraph (12), the filing of a claim with the liqui-
dating agent shall not prejudice any right of the claim-
ant to continue any action which was filed before the
appointment of the liquidating agent.

(6) PROVISION FOR AGENCY REVIEW OR JUDICIAL DETER-
MINATION OF CLAIMS.—

(A) IN GENERAL.—Before the end of the 60-day period
beginning on the earlier of—

(1) the end of the period described in paragraph
(5)(A)i) with respect to any claim against a credit
union for which the Board is liquidating agent; or

(ii) the date of any notice of disallowance of such
claim pursuant to paragraph (5)(A)(1),

the claimant may request administrative review of the
claim in accordance with subparagraph (A) or (B) of para-
graph (7) or file suit on such claim (or continue an action
commenced before the appointment of the liquidating
agent) in the district or territorial court of the United
States for the district within which the credit union’s prin-
cipal place of business is located or the United States Dis-
trict Court for the District of Columbia (and such court
shall have jurisdiction to hear such claim).

(B) STATUTE OF LIMITATIONS.—If any claimant fails
to—

(i) request administrative review of any claim in
accordance with subparagraph (A) or (B) of paragraph
(7); or

(i1) file suit on such claim (or continue an action
commenced before the appointment of the liquidating
agent),
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before the end of the 60-day period described in subpara-
graph (A), the claim shall be deemed to be disallowed
(other than any portion of such claim which was allowed
by the liquidating agent) as of the end of such period, such
disallowance shall be final, and the claimant shall have no
further rights or remedies with respect to such claim.

(7) REVIEW OF CLAIMS.—

(A) ADMINISTRATIVE HEARING.—If any claimant re-
quests review under this subparagraph in lieu of filing or
continuing any action under paragraph (6) and the Board
agrees to such request, the Board shall consider the claim
after opportunity for a hearing on the record. The final de-
termination of the Board with respect to such claim shall
be subject to judicial review under chapter 7 of title 5,
United States Code.

(B) OTHER REVIEW PROCEDURES.—

(i) IN GENERAL.—The Board shall also establish
such alternative dispute resolution processes as may
be appropriate for the resolution of claims filed under
paragraph (5)(A)().

(i1) CRITERIA.—In establishing alternative dispute
resolution processes, the Board shall strive for proce-
dures which are expeditious, fair, independent, and
low cost.

(ii1) VOLUNTARY BINDING OR NONBINDING PROCE-
DURES.—The Board may establish both binding and
nonbinding processes, which may be conducted by any
government or private party, but all parties, including
the claimant and the Board, must agree to the use of
the process in a particular case.

(iv) CONSIDERATION OF INCENTIVES.—The Board
shall seek to develop incentives for claimants to par-
ticipate in the alternative dispute resolution process.

(8) EXPEDITED DETERMINATION OF CLAIMS.—

(A) ESTABLISHMENT REQUIRED.—The Board shall es-
tablish a procedure for expedited relief outside of the rou-
tine claims process established under paragraph (5) for
claimants who—

(i) allege the existence of legally valid and enforce-
able or perfected security interests in assets of any
credit union for which the Board has been appointed
liquidating agent; and

(i) allege that irreparable injury will occur if the
routine claims procedure is followed.

(B) DETERMINATION PERIOD.—Before the end of the 90-
day period beginning on the date any claim is filed in ac-
cordance with the procedures established pursuant to sub-
paragraph (A), the Board shall—

(1) determine—

(I) whether to allow or disallow such claim; or
(IT) whether such claim should be determined
pursuant to the procedures established pursuant
to paragraph (5); or
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(i1) notify the claimant of the determination, and
if the claim 1s disallowed, a statement of each reason
for the disallowance and the procedure for obtaining
agency review or judicial determination.

(C) PERIOD FOR FILING OR RENEWING SUIT.—Any
claimant who files a request for expedited relief shall be
permitted to file a suit, or to continue a suit filed before
the appointment of the liquidating agent, seeking a deter-
mination of the claimant’s rights with respect to such secu-
rity interest after the earlier of—

(i) the end of the 90-day period beginning on the
date of the filing of a request for expedited relief; or

(i1) the date the Board denies the claim.

(D) STATUTE OF LIMITATIONS.—If an action described
in subparagraph (C) is not filed, or the motion to renew a
previously filed suit is not made, before the end of the 30-
day period beginning on the date on which such action or
motion may be filed in accordance with subparagraph (B),
the claim shall be deemed to be disallowed as of the end
of such period (other than any portion of such claim which
was allowed by the liquidating agent), such disallowance
shall be final, and the claimant shall have no further
rights or remedies with respect to such claim.

(E) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes
of any applicable statute of limitations, the filing of a
claim with the liquidating agent shall constitute a
commencement of an action.

(i) NO PREJUDICE TO OTHER ACTIONS.—Subject to
paragraph (12), the filing of a claim with the liqui-
dating agent shall not prejudice any right of the claim-
ant to continue any action which was filed before the
appointment of the liquidating agent.

(9) AGREEMENT AS BASIS OF CLAIM.—

(A) REQUIREMENTS.—Except as provided in subpara-
graph (B), any agreement which does not meet the require-
ments set forth in section 208(a)(3) shall not form the
basis of, or substantially comprise, a claim against the lig-
uidating agent or the Board.

(B) EXCEPTION TO CONTEMPORANEOUS EXECUTION RE-
QUIREMENT.—Notwithstanding section 208(a)(3), any
agreement between a Federal home loan bank or Federal
Reserve bank and any insured credit union which was exe-
cuted before the extension of credit by such bank to such
credit union shall be treated as having been executed con-
temporaneously with such extension of credit for purposes
of subparagraph (A).

(10) PAYMENT OF CLAIMS.—

(A) IN GENERAL.—The liquidating agent may, in the
liquidating agent’s discretion and to the extent funds are
available, pay creditor claims which are allowed by the liq-
uidating agent, approved by the Board pursuant to a final
determination pursuant to paragraph (7) or (8), or deter-
mined by the final judgment of any court of competent ju-
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risdiction in such manner and amounts as are authorized
under this Act.

(B) PAYMENT OF DIVIDENDS ON CLAIMS.—The liqui-
dating agent may, in the liquidating agent’s sole discre-
tion, pay dividends on proved claims at any time, and no
liability shall attach to the Board (in such Board’s cor-
porate capacity or as liquidating agent), by reason of any
such payment, for failure to pay dividends to a claimant
whose claim is not proved at the time of any such pay-
ment.

(11) DISTRIBUTION OF ASSETS.—

(A) SUBROGATED CLAIMS; CLAIMS OF UNINSURED
ACCOUNTHOLDERS AND OTHER CREDITORS.—The liquidating
agent shall—

(i) retain for the account of the Board such portion
of the amounts realized from any liquidation as the
Board may be entitled to receive in connection with
the subrogation of the claims of accountholders; and

(ii) pay to accountholders and other creditors the
net amounts available for distribution to them.

(B) DISTRIBUTION TO SHAREHOLDERS OF AMOUNTS RE-
MAINING AFTER PAYMENT OF ALL OTHER CLAIMS AND EX-
PENSES.—In any case in which funds remain after all
accountholders, creditors, other claimants, and administra-
tive expenses are paid, the liquidating agent shall dis-
tribute such funds to the credit union’s shareholders or
members together with the accounting report required
under paragraph (14)(C).

(12) SUSPENSION OF LEGAL ACTIONS.—

(A) IN GENERAL.—After the appointment of a conser-
vator or liquidating agent for an insured credit union, the
conservator or liquidating agent may request a stay for a
period not to exceed—

(i) 45 days, in the case of any conservator; and

(i1) 90 days, in the case of any liquidating agent,

in any judicial action or proceeding to which such credit
union is or becomes a party.

(B) GRANT OF STAY BY ALL COURTS REQUIRED.—Upon
receipt of a request by any conservator or liquidating agent
pursuant to subparagraph (A) for a stay of any judicial ac-
tion or proceeding in any court with jurisdiction of such ac-
tion or proceeding, the court shall grant such stay as to all
parties.

(13) ADDITIONAL RIGHTS AND DUTIES.—

(A) PRIOR FINAL ADJUDICATION.—The Board shall
abide by any final unappealable judgment of any court of
competent jurisdiction which was rendered before the ap-
pointment of the Board as conservator or liquidating
agent.

(B) RIGHTS AND REMEDIES OF CONSERVATOR OR LIQUI-
DATING AGENT.—In the event of any appealable judgment,
the Board as conservator or liquidating agent shall—

(1) have all the rights and remedies available to
the credit union (before the appointment of such con-
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servator or liquidating agent) and the Board in its cor-

porate capacity, including removal to Federal court

and all appellate rights; and

(i1) not be required to post any bond in order to
pursue such remedies.

(C) NO ATTACHMENT OR EXECUTION.—No attachment
or execution may issue by any court upon assets in the
possession of the liquidating agent.

(D) LIMITATION ON JUDICIAL REVIEW.—Except as other-
wise provided in this subsection, no court shall have juris-
diction over—

(i) any claim or action for payment from, or any
action seeking a determination of rights with respect
to, the assets of any credit union for which the Board
has been appointed liquidating agent, including assets
which the Board may acquire from itself as such liqui-
dating agent; or

(i1) any claim relating to any act or omission of
such credit union or the Board as liquidating agent.

(14) STATUTE OF LIMITATIONS FOR ACTIONS BROUGHT BY
CONSERVATOR OR LIQUIDATING AGENT.—

(A) IN GENERAL.—Notwithstanding any provision of
any contract, the applicable statute of limitations with re-
gard to any action brought by the Board as conservator or
liquidating agent shall be—

(i) in the case of any contract claim, the longer
of—

(I) the 6-year period beginning on the date the
claim accrues; or

(IT) the period applicable under State law; and
(i1) in the case of any tort claim, the longer of—

(I) the 3-year period beginning on the date the
claim accrues; or

(IT) the period applicable under State law.

(B) DETERMINATION OF THE DATE ON WHICH A CLAIM
ACCRUES.—For purposes of subparagraph (A), the date on
which the statute of limitation begins to run on any claim
described in such subparagraph shall be the later of—

(1) the date of the appointment of the Board as
conservator or liquidating agent; or

(i) the date on which the cause of action accrues.

(15) ACCOUNTING AND RECORDKEEPING REQUIREMENTS.—

(A) IN GENERAL.—The Board as conservator or liqui-
dating agent shall, consistent with the accounting and re-
porting practices and procedures established by the Board,
maintain a full accounting of each conservatorship and lig-
uidation or other disposition of credit unions in default.

(B) ANNUAL ACCOUNTING OR REPORT.—With respect to
each conservatorship or liquidation to which the Board
was appointed, the Board shall make an annual account-
ing or report, as appropriate, available to the Comptroller
General of the United States or, in the case of a State-
chartered credit union, the authority which appointed the
Board as conservator or liquidating agent.
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(C) AVAILABILITY OF REPORTS.—Any report prepared
pursuant to subparagraph (B) shall be made available by
the Board upon request to any shareholder of the credit
union for which the Board was appointed conservator or
liquidating agent or any other member of the public.

(D) RECORDKEEPING REQUIREMENT.—

(1) IN GENERAL.—Except as provided in clause (ii),
after the end of the 6-year period beginning on the
date the Board is appointed as liquidating agent of an
insured credit union, the Board may destroy any
records of such credit union which the Board, in the
Board’s discretion, determines to be unnecessary un-
less directed not to do so by a court of competent juris-
diction or governmental agency, or prohibited by law.

(i1) OLD RECORDS.—Notwithstanding clause (i) the
Board may destroy records of an insured credit union
which are at least 10 years old as of the date on which
the Board is appointed as liquidating agent of such
credit union in accordance with clause (i) at any time
after such appointment is final, without regard to the
6-year period of limitation contained in clause (i).

(16) FRAUDULENT TRANSFERS.—

(A) IN GENERAL.—The Board, as conservator or liqui-
dating agent for any insured credit union, may avoid a
transfer of any interest of an institution-affiliated party, or
any person who the Board determines is a debtor of the in-
stitution, in property, or any obligation incurred by such
party or person, that was made within 5 years of the date
on which the Board becomes conservator or liquidating
agent if such party or person voluntarily or involuntarily
made such transfer or incurred such liability with the in-
tent to hinder, delay, or defraud the insured credit union
or the Board.

(B) RIGHT OF RECOVERY.—To the extent a transfer is
avoided under subparagraph (A), the Board may recover,
for the benefit of the insured credit union, the property
transferred, or, if a court so orders, the value of such prop-
erty (at the time of such transfer) from—

(1) the initial transferee of such transfer or the in-
stitution-affiliated party or person for whose benefit
such transfer was made; or

(il) any immediate or mediate transferee of any
such initial transferee.

(C) RIGHTS OF TRANSFEREE OR OBLIGEE.—The Board
may not recover under subparagraph (B) from—

(1) any transferee that takes for value, including
satisfaction or securing of a present or antecedent
debt, in good faith; or

(i) any immediate or mediate good faith trans-
feree of such transferee.

(D) RIGHTS UNDER THIS PARAGRAPH.—The rights of the
Board under this paragraph shall be superior to any rights
of a trustee or any other party (other than any party
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which is a Federal agency) under title 11, United States

Code.

(¢c) PROVISIONS RELATING TO CONTRACTS ENTERED INTO BE-
FORE APPOINTMENT OF CONSERVATOR OR LIQUIDATING AGENT.—

(1) AUTHORITY TO REPUDIATE CONTRACTS.—In addition to
any other rights a conservator or liquidating agent may have,
the conservator or liquidating agent for any insured credit
union may disaffirm or repudiate any contract or lease—

(A) to which such credit union is a party;

(B) the performance of which the conservator or liqui-
dating agent, in the conservator’s or liquidating agent’s
discretion, determines to be burdensome; and

(C) the disaffirmance or repudiation of which the con-
servator or liquidating agent determines, in the conserva-
tor’s or liquidating agent’s discretion, will promote the or-
derly administration of the credit union’s affairs.

(2) TIMING OF REPUDIATION.—The conservator or liqui-
dating agent appointed for any insured credit union shall de-
termine whether or not to exercise the rights of repudiation
under this subsection within a reasonable period following
such appointment.

(3) CLAIMS FOR DAMAGES FOR REPUDIATION.—

(A) IN GENERAL.—Except as otherwise provided in sub-
paragraph (C) and paragraphs (4), (5), and (6), the liability
of the conservator or liquidating agent for the
disaffirmance or repudiation of any contract pursuant to
paragraph (1) shall be—

(1) limited to actual direct compensatory damages;
and

(ii) determined as of—

(I) the date of the appointment of the conser-
vator or liquidating agent; or

(IT) in the case of any contract or agreement
referred to in paragraph (8), the date of the
disaffirmance or repudiation of such contract or
agreement.

(B) NO LIABILITY FOR OTHER DAMAGES.—For purposes
of subparagraph (A), the term “actual direct compensatory
damages” does not include—

(1) punitive or exemplary damages;

(i1) damages for lost profits or opportunity; or

(iii) damages for pain and suffering.

(C) MEASURE OF DAMAGES FOR REPUDIATION OF FINAN-
CIAL CONTRACTS.—In the case of any qualified financial
contract or agreement to which paragraph (8) applies, com-
pensatory damages shall be—

(1) deemed to include normal and reasonable costs
of cover or other reasonable measures of damages uti-
lized in the industries for such contract and agreement
claims; and

(ii) paid in accordance with this subsection and
subsection (f) except as otherwise specifically provided
in this section.
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(4) LEASES UNDER WHICH THE CREDIT UNION IS THE LES-

SEE.—

(A) IN GENERAL.—If the conservator or liquidating
agent disaffirms or repudiates a lease under which the
credit union was the lessee, the conservator or liquidating
agent shall not be liable for any damages (other than dam-
ages determined pursuant to subparagraph (B)) for the
disaffirmance or repudiation of such lease.

(B) PAYMENTS OF RENT.—Notwithstanding subpara-
graph (A), the lessor under a lease to which such subpara-
graph applies shall—

(i) be entitled to the contractual rent accruing be-
fore the later of the date—
(I) the notice of disaffirmance or repudiation
is mailed; or
(IT) the disaffirmance or repudiation becomes
effective,
unless the lessor is in default or breach of the terms
of the lease;
(i1) have no claim for damages under any accelera-
tion clause or other penalty provision in the lease; and
(iii) have a claim for any unpaid rent, subject to
all appropriate offsets and defenses, due as of the date
of the appointment which shall be paid in accordance

with this subsection and subsection (b).

(5) LEASES UNDER WHICH THE CREDIT UNION IS THE LES-

SOR.—

(A) IN GENERAL.—If the conservator or liquidating
agent repudiates an unexpired written lease of real prop-
erty of the credit union under which the credit union is the
lessor and the lessee is not, as of the date of such repudi-
ation, in default, the lessee under such lease may either—

(1) treat the lease as terminated by such repudi-
ation; or

(i1) remain in possession of the leasehold interest
for the balance of the term of the lease unless the les-
see defaults under the terms of the lease after the
date of such repudiation.

(B) PROVISIONS APPLICABLE TO LESSEE REMAINING IN
POSSESSION.—If any lessee under a lease described in sub-
paragraph (A) remains in possession of a leasehold interest
pursuant to clause (ii) of such subparagraph—

(1) the lessee—

(I) shall continue to pay the contractual rent
pursuant to the terms of the lease after the date
of the repudiation of such lease; and

(I1) may offset against any rent payment
which accrues after the date of the repudiation of
the lease, any damages which accrue after such
date due to the nonperformance of any obligation
of the credit union under the lease after such
date; and
(ii) the conservator or liquidating agent shall not

be liable to the lessee for any damages arising after
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such date as a result of the repudiation other than the
amount of any offset allowed under clause (i)(II).
(6) CONTRACTS FOR THE SALE OF REAL PROPERTY.—

(A) IN GENERAL.—If the conservator or liquidating
agent repudiates any contract (which meets the require-
ments of each paragraph of section 208(a)(3)) for the sale
of real property and the purchaser of such real property
under such contract is in possession and is not, as of the
dat}::: of such repudiation, in default, such purchaser may
either—

(i) treat the contract as terminated by such repu-
diation; or

(ii) remain in possession of such real property.

(B) PROVISIONS APPLICABLE TO PURCHASER REMAINING
IN POSSESSION.—If any purchaser of real property under
any contract described in subparagraph (A) remains in
possession of such property pursuant to clause (ii) of such
subparagraph—

(i) the purchaser—

(I) shall continue to make all payments due
under the contract after the date of the repudi-
ation of the contract; and

(IT) may offset against any such payments any
damages which accrue after such date due to the
nonperformance (after such date) of any obligation
of the credit union under the contract; and
(i1) the conservator or liquidating agent shall—

(I) not be liable to the purchaser for any dam-
ages arising after such date as a result of the re-
pudiation other than the amount of any offset al-
lowed under clause (G)(II);

(IT) deliver title to the purchaser in accord-
ance with the provisions of the contract; and

(III) have no obligation under the contract
other than the performance required under sub-
clause (II).

(C) ASSIGNMENT AND SALE ALLOWED.—

(i) IN GENERAL.—No provision of this paragraph
shall be construed as limiting the right of the conser-
vator or liquidating agent to assign the contract de-
scribed in subparagraph (A) and sell the property sub-
ject to the contract and the provisions of this para-
graph.

(ii) NO LIABILITY AFTER ASSIGNMENT AND SALE.—
If an assignment and sale described in clause (i) is
consummated, the conservator or liquidating agent
shall have no further liability under the contract de-
scribed in subparagraph (A) or with respect to the real
property which was the subject of such contract.

(7) PROVISIONS APPLICABLE TO SERVICE CONTRACTS.—

(A) SERVICES PERFORMED BEFORE APPOINTMENT.—In
the case of any contract for services between any person
and any insured credit union for which the Board has been
appointed conservator or liquidating agent, any claim of
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such person for services performed before the appointment
of the conservator or the liquidating agent shall be—

(i) a claim to be paid in accordance with sub-
section (b); and

(i1) deemed to have arisen as of the date the con-
servator or liquidating agent was appointed.

(B) SERVICES PERFORMED AFTER APPOINTMENT AND
PRIOR TO REPUDIATION.—If, in the case of any contract for
services described in subparagraph (A), the conservator or
liquidating agent accepts performance by the other person
before the conservator or liquidating agent makes any de-
termination to exercise the right of repudiation of such
contract under this section—

(i) the other party shall be paid under the terms
of the contract for the services performed; and

(i) the amount of such payment shall be treated
as an administrative expense of the conservatorship or
liquidation.

(C) ACCEPTANCE OF PERFORMANCE NO BAR TO SUBSE-
QUENT REPUDIATION.—The acceptance by any conservator
or liquidating agent of services referred to in subpara-
graph (B) in connection with a contract described in such
subparagraph shall not affect the right of the conservator
or liquidating agent to repudiate such contract under this
section at any time after such performance.

(8) CERTAIN QUALIFIED FINANCIAL CONTRACTS.—

(A) RIGHTS OF PARTIES TO CONTRACTS.—Subject to
paragraphs (9) and (10) of this subsection and notwith-
standing any other provision of this Act (other than sub-
section (b)(9) of this section and section 208(a)(3)), any
other Federal law, or the law of any State, no person shall
be stayed or prohibited from exercising—

(i) any right such person has to cause the termi-
nation, liquidation, or acceleration of any qualified fi-
nancial contract with an insured credit union which
arises upon the appointment of the Board as liqui-
dating agent for such credit union at any time after
such appointment;

(i1) any right under any security agreement or ar-
rangement or other credit enhancement related to 1 or
more qualified financial contracts described in clause
()

(iii) any right to offset or net out any termination
value, payment amount, or other transfer obligation
arising under or in connection with 1 or more con-
tracts and agreements described in clause (i), includ-
ing any master agreement for such contracts or agree-
ments.

(B) APPLICABILITY OF OTHER PROVISIONS.—Subsection
(b)(12) shall apply in the case of any judicial action or pro-
ceeding brought against any liquidating agent referred to
in subparagraph (A), or the credit union for which such
liquidating agent was appointed, by any party to a con-
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tract or agreement described in subparagraph (A)(i) with
such credit union.

(C) CERTAIN TRANSFERS NOT AVOIDABLE.—

(i) IN GENERAL.—Notwithstanding paragraph (11),
section 5242 of the Revised Statutes of the United
States or any other Federal or State law relating to
the avoidance of preferential or fraudulent transfers,
the Board, whether acting as such or as conservator or
liquidating agent of an insured credit union, may not
avoid any transfer of money or other property in con-
nection with any qualified financial contract with an
insured credit union.

(ii) EXCEPTION FOR CERTAIN TRANSFERS.—Clause
(i) shall not apply to any transfer of money or other
property in connection with any qualified financial
contract with an insured credit union if the Board de-
termines that the transferee had actual intent to
hinder, delay, or defraud such credit union, the credi-
tors of such credit union, or any conservator or liqui-
dating agent appointed for such credit union.

(D) CERTAIN CONTRACTS AND AGREEMENTS DEFINED.—

For purposes of this subsection, the following definitions
shall apply:

(i) QUALIFIED FINANCIAL CONTRACT.—The term
“qualified financial contract” means any securities con-
tract, forward contract, repurchase agreement, and
any similar agreement that the Board determines by
regulation, resolution, or order to be a qualified finan-
cial contract for purposes of this paragraph.

(ii) SECURITIES CONTRACT.—The term “securities
contract”—

(I) means a contract for the purchase, sale, or
loan of a security, a certificate of deposit, a mort-
gage loan, any interest in a mortgage loan, a
group or index of securities, certificates of deposit,
or mortgage loans or interests therein (including
any interest therein or based on the value thereof)
or any option on any of the foregoing, including
any option to purchase or sell any such security,
certificate of deposit, mortgage loan, interest,
group or index, or option, and including any re-
purchase or reverse repurchase transaction on any
such security, certificate of deposit, mortgage loan,
interest, group or index, or option (whether or not
such repurchase or reverse repurchase transaction
is a “repurchase agreement”, as defined in clause
v));

(IT) does not include any purchase, sale, or re-
purchase obligation under a participation in a
commercial mortgage loan unless the Board deter-
mines by regulation, resolution, or order to in-
clude any such agreement within the meaning of
such term;
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(IIT) means any option entered into on a na-
tional securities exchange relating to foreign cur-
rencies;

(IV) means the guarantee (including by nova-
tion) by or to any securities clearing agency of any
settlement of cash, securities, certificates of de-
posit, mortgage loans or interests therein, group
or index of securities, certificates of deposit, or
mortgage loans or interests therein (including any
interest therein or based on the value thereof) or
option on any of the foregoing, including any op-
tion to purchase or sell any such security, certifi-
cate of deposit, mortgage loan, interest, group or
index, or option (whether or not such settlement is
in connection with any agreement or transaction
referred to in subclauses (I) through (XII) (other
than subclause (II));

(V) means any margin loan;

(VI) means any extension of credit for the
clearance or settlement of securities transactions;

(VII) means any loan transaction coupled with
a securities collar transaction, any prepaid securi-
ties forward transaction, or any total return swap
transaction coupled with a securities sale trans-
action;

(VIII) means any other agreement or trans-
action that is similar to any agreement or trans-
action referred to in this clause;

(IX) means any combination of the agree-
ments or transactions referred to in this clause;

(X) means any option to enter into any agree-
ment or transaction referred to in this clause;

(XI) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (ITI), (IV), (V), (VD), (VID), (VIII), (IX), or
(X), together with all supplements to any such
master agreement, without regard to whether the
master agreement provides for an agreement or
transaction that is not a securities contract under
this clause, except that the master agreement
shall be considered to be a securities contract
under this clause only with respect to each agree-
ment or transaction under the master agreement
that is referred to in subclause (I), (IIT), (IV), (V),
(VD), (VID), (VIII), (IX), or (X); and

(XII) means any security agreement or ar-
rangement or other credit enhancement related to
any agreement or transaction referred to in this
clause, including any guarantee or reimbursement
obligation in connection with any agreement or
transaction referred to in this clause.

(iii) COMMODITY CONTRACT.—The term “com-

modity contract” means—
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(I) with respect to a futures commission mer-
chant, a contract for the purchase or sale of a
commodity for future delivery on, or subject to the
rules of, a contract market or board of trade;

(II) with respect to a foreign futures commis-
sion merchant, a foreign future;

(ITT) with respect to a leverage transaction
merchant, a leverage transaction;

(IV) with respect to a clearing organization, a
contract for the purchase or sale of a commodity
for future delivery on, or subject to the rules of, a
contract market or board of trade that is cleared
by such clearing organization, or commodity op-
tion traded on, or subject to the rules of, a con-
tract market or board of trade that is cleared by
such clearing organization;

(V) with respect to a commodity options deal-
er, a commodity option;

(VI) any other agreement or transaction that
is similar to any agreement or transaction re-
ferred to in this clause;

(VII) any combination of the agreements or
transactions referred to in this clause;

(VIII) any option to enter into any agreement
or transaction referred to in this clause;

(IX) a master agreement that provides for an
agreement or transaction referred to in subclause
(D, D, ID, aV), V), (VD), (VII), or (VIII), to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that 1s not a commodity contract under this
clause, except that the master agreement shall be
considered to be a commodity contract under this
clause only with respect to each agreement or
transaction under the master agreement that is
referred to in subclause (I), (II), (III), (IV), (V),
(VI), (VII), or (VIII); or

(X) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in this clause, in-
cluding any guarantee or reimbursement obliga-
tion in connection with any agreement or trans-
action referred to in this clause.

(iv) FORWARD CONTRACT.—The term “forward con-

tract” means—

(I) a contract (other than a commodity con-
tract) for the purchase, sale, or transfer of a com-
modity or any similar good, article, service, right,
or interest which is presently or in the future be-
comes the subject of dealing in the forward con-
tract trade, or product or byproduct thereof, with
a maturity date more than 2 days after the date
the contract is entered into, including, a repur-
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chase or reverse repurchase transaction (whether
or not such repurchase or reverse repurchase
transaction is a “repurchase agreement”, as de-
fined in clause (v)), consignment, lease, swap,
hedge transaction, deposit, loan, option, allocated
transaction, unallocated transaction, or any other
similar agreement;

(IT) any combination of agreements or trans-
actions referred to in subclauses (I) and (III);

(ITI) any option to enter into any agreement
or transaction referred to in subclause (I) or (II);

(IV) a master agreement that provides for an
agreement or transaction referred to in subclauses
(I), (II), or (III), together with all supplements to
any such master agreement, without regard to
whether the master agreement provides for an
agreement or transaction that is not a forward
contract under this clause, except that the master
agreement shall be considered to be a forward
contract under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (II),
or (ITI); or

(V) any security agreement or arrangement or
other credit enhancement related to any agree-
ment or transaction referred to in subclause (I),
(IT), (III), or (IV), including any guarantee or reim-
bursement obligation in connection with any
agreement or transaction referred to in any such
subclause.
(v) REPURCHASE AGREEMENT.—The term “repur-

chase agreement” (which definition also applies to a
reverse repurchase agreement)—

(I) means an agreement, including related
terms, which provides for the transfer of one or
more certificates of deposit, mortgage-related se-
curities (as such term is defined in the Securities
Exchange Act of 1934), mortgage loans, interests
in mortgage-related securities or mortgage loans,
eligible bankers’ acceptances, qualified foreign
government securities or securities that are direct
obligations of, or that are fully guaranteed by, the
United States or any agency of the United States
against the transfer of funds by the transferee of
such certificates of deposit, eligible bankers’ ac-
ceptances, securities, mortgage loans, or interests
with a simultaneous agreement by such transferee
to transfer to the transferor thereof certificates of
deposit, eligible bankers’ acceptances, securities,
mortgage loans, or interests as described above, at
a date certain not later than 1 year after such
transfers or on demand, against the transfer of
funds, or any other similar agreement;
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(IT) does not include any repurchase obliga-
tion under a participation in a commercial mort-
gage loan unless the Board determines by regula-
tion, resolution, or order to include any such par-
ticipation within the meaning of such term;

(ITT) means any combination of agreements or
transactions referred to in subclauses (I) and (IV);

(IV) means any option to enter into any agree-
?illelr)lt or transaction referred to in subclause (I) or

(V) means a master agreement that provides
for an agreement or transaction referred to in sub-
clause (I), (ITII), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement provides
for an agreement or transaction that is not a re-
purchase agreement under this clause, except that
the master agreement shall be considered to be a
repurchase agreement under this subclause only
with respect to each agreement or transaction
under the master agreement that is referred to in
subclause (I), (ITI), or (IV); and

(VI) means any security agreement or ar-
rangement or other credit enhancement related to
any agreement or transaction referred to in sub-
clause (I), (ITII), (IV), or (V), including any guar-
antee or reimbursement obligation in connection
with any agreement or transaction referred to in
any such subclause.

For purposes of this clause, the term “qualified foreign
government security” means a security that is a direct
obligation of, or that is fully guaranteed by, the cen-
tral government of a member of the Organization for
Economic Cooperation and Development (as deter-
mined by regulation or order adopted by the appro-
priate Federal banking authority).

(vi) SWAP AGREEMENT.—The term “swap agree-

ment” means—

(I) any agreement, including the terms and
conditions incorporated by reference in any such
agreement, which is an interest rate swap, option,
future, or forward agreement, including a rate
floor, rate cap, rate collar, cross-currency rate
swap, and basis swap; a spot, same day-tomorrow,
tomorrow-next, forward, or other foreign ex-
change, precious metals, or other commodity
agreement; a currency swap, option, future, or for-
ward agreement; an equity index or equity swap,
option, future, or forward agreement; a debt index
or debt swap, option, future, or forward agree-
ment; a total return, credit spread or credit swap,
option, future, or forward agreement; a commodity
index or commodity swap, option, future, or for-
ward agreement; weather swap, option, future, or
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forward agreement; an emissions swap, option, fu-
ture, or forward agreement; or an inflation swap,
option, future, or forward agreement;
(IT) any agreement or transaction that is simi-
lar to any other agreement or transaction referred
to in this clause and that is of a type that has
been, is presently, or in the future becomes, the
subject of recurrent dealings in the swap or other
derivatives markets (including terms and condi-
tions incorporated by reference in such agreement)
and that is a forward, swap, future, option, or spot
transaction on one or more rates, currencies, com-
modities, equity securities or other equity instru-
ments, debt securities or other debt instruments,
quantitative measures associated with an occur-
rence, extent of an occurrence, or contingency as-
sociated with a financial, commercial, or economic
consequence, or economic or financial indices or
measures of economic or financial risk or value;
(IIT) any combination of agreements or trans-
actions referred to in this clause;
(IV) any option to enter into any agreement or
transaction referred to in this clause;
(V) a master agreement that provides for an
agreement or transaction referred to in subclause
(I), dI), (III), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement contains
an agreement or transaction that is not a swap
agreement under this clause, except that the mas-
ter agreement shall be considered to be a swap
agreement under this clause only with respect to
each agreement or transaction under the master
agreement that is referred to in subclause (I), (II),
(III), or (IV); and
(VI) any security agreement or arrangement
or other credit enhancement related to any agree-
ments or transactions referred to in subclause (I),
(II), (III), (IV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.
Such term is applicable for purposes of this subsection
only and shall not be construed or applied so as to
challenge or affect the characterization, definition, or
treatment of any swap agreement under any other
statute, regulation, or rule, including the Gramm-
Leach-Bliley Act, the Legal Certainty for Bank Prod-
ucts Act of 2000, the securities laws (as such term is
defined in section 3(a)(47) of the Securities Exchange
Act of 1934) and the Commodity Exchange Act.

(vii)) TREATMENT OF MASTER AGREEMENT AS ONE
AGREEMENT.—Any master agreement for any contract
or agreement described in any preceding clause of this
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subparagraph (or any master agreement for such mas-
ter agreement or agreements), together with all sup-
plements to such master agreement, shall be treated
as a single agreement and a single qualified financial
contract. If a master agreement contains provisions re-
lating to agreements or transactions that are not
themselves qualified financial contracts, the master
agreement shall be deemed to be a qualified financial
contract only with respect to those transactions that
are themselves qualified financial contracts.

(viiil) TRANSFER.—The term “transfer” means
every mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting
with property or with an interest in property, includ-
ing retention of title as a security interest and fore-
closure of the depository institution’s equity of re-
demption.

(ix) PERSON.—The term “person” includes any gov-
ernmental entity in addition to any entity included in
the definition of such term in section 1 of title 1,
United States Code.

(E) CERTAIN PROTECTIONS IN EVENT OF APPOINTMENT
OF CONSERVATOR.—Notwithstanding any other provision of
this Act (other than subsections (b)(9) and (c)(10) of this
section, and section 208(a)(3) of this Act), any other Fed-
eral law, or the law of any State, no person shall be stayed
or prohibited from exercising—

(i) any right such person has to cause the termi-
nation, liquidation, or acceleration of any qualified fi-
nancial contract with a credit union in a conservator-
ship based upon a default under such financial con-
tract which is enforceable under applicable noninsol-
vency law;

(i) any right under any security agreement or ar-
rangement or other credit enhancement related to 1 or
more qualified financial contracts described in clause

(1);

(iii) any right to offset or net out any termination
values, payment amounts, or other transfer obligations
arising under or in connection with such qualified fi-
nancial contracts.

(F) CLARIFICATION.—No provision of law shall be con-
strued as limiting the right or power of the Board, or au-
thorizing any court or agency to limit or delay, in any
manner, the right or power of the Board to transfer any
qualified financial contract in accordance with paragraphs
(9) and (10) of this subsection or to disaffirm or repudiate
any such contract in accordance with subsection (c)(1) of
this section.

(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

(1) IN GENERAL.—Notwithstanding the provisions
of subparagraphs (A) and (E), and sections 403 and
404 of the Federal Deposit Insurance Corporation Im-
provement Act of 1991, no walkaway clause shall be
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enforceable in a qualified financial contract of an in-

sured credit union in default.

(ii) LIMITED SUSPENSION OF CERTAIN OBLIGA-
TIONS.—In the case of a qualified financial contract re-
ferred to in clause (i), any payment or delivery obliga-
tions otherwise due from a party pursuant to the
qualified financial contract shall be suspended from
the time the liquidating agent is appointed until the
earlier of—

(I) the time such party receives notice that
such contract has been transferred pursuant to
subparagraph (A); or

(II) 5:00 p.m. (eastern time) on the business
day following the date of the appointment of the
liquidating agent.

(ii1) WALKAWAY CLAUSE DEFINED.—For purposes of
this subparagraph, the term “walkaway clause” means
any provision in a qualified financial contract that
suspends, conditions, or extinguishes a payment obli-
gation of a party, in whole or in part, or does not cre-
ate a payment obligation of a party that would other-
wise exist, solely because of such party’s status as a
nondefaulting party in connection with the insolvency
of an insured credit union or the appointment of or the
exercise of rights or powers by a conservator or liqui-
dating agent of such credit union, and not as a result
of a party’s exercise of any right to offset, setoff, or net
obligations that exist under the contract, any other
contract between those parties, or applicable law.

(H) RECORDKEEPING REQUIREMENTS.—The Board, in
consultation with the appropriate Federal banking agen-
cies, may prescribe regulations requiring more detailed
recordkeeping by any insured credit union with respect to
qualified financial contracts (including market valuations)
only if such insured credit union is in a troubled condition
(as such term is defined by the Board pursuant to section
212).

(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—

(A) IN GENERAL.—In making any transfer of assets or
liabilities of a credit union in default which includes any
qualified financial contract, the conservator or liquidating
agent for such credit union shall either—

(1) transfer to 1 financial institution, other than a
financial institution for which a conservator, receiver,
trustee in bankruptcy, or other legal custodian has
been appointed or which is otherwise the subject of a
bankruptcy or insolvency proceeding—

(I) all qualified financial contracts between
any person or any affiliate of such person and the
credit union in default;

(II) all claims of such person or any affiliate
of such person against such credit union under
any such contract (other than any claim which,
under the terms of any such contract, is subordi-
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nated to the claims of general unsecured creditors

of such credit union);

(IIT) all claims of such credit union against
such person or any affiliate of such person under
any such contract; and

(IV) all property securing or any other credit
enhancement for any contract described in sub-
clause (I) or any claim described in subclause (II)
or (IIT) under any such contract; or
(ii) transfer none of the qualified financial con-

tracts, claims, property or other credit enhancement

referred to in clause (i) (with respect to such person
and any affiliate of such person).

(B) TRANSFER TO FOREIGN BANK, FOREIGN FINANCIAL
INSTITUTION, OR BRANCH OR AGENCY OF A FOREIGN BANK OR
FINANCIAL INSTITUTION.—In transferring any qualified fi-
nancial contracts and related claims and property under
subparagraph (A)(i), the conservator or liquidating agent
for the credit union shall not make such transfer to a for-
eign bank, financial institution organized under the laws
of a foreign country, or a branch or agency of a foreign
bank or financial institution unless, under the law applica-
ble to such bank, financial institution, branch or agency,
to the qualified financial contracts, and to any netting con-
tract, any security agreement or arrangement or other
credit enhancement related to 1 or more qualified financial
contracts, the contractual rights of the parties to such
qualified financial contracts, netting contracts, security
agreements or arrangements, or other credit enhance-
ments are enforceable substantially to the same extent as
permitted under this section.

(C) TRANSFER OF CONTRACTS SUBJECT TO THE RULES
OF A CLEARING ORGANIZATION.—In the event that a conser-
vator or liquidating agent transfers any qualified financial
contract and related claims, property, and credit enhance-
ments pursuant to subparagraph (A)i) and such contract
is cleared by or subject to the rules of a clearing organiza-
tion, the clearing organization shall not be required to ac-
cept the transferee as a member by virtue of the transfer.

(D) DEFINITIONS.—For purposes of this paragraph—

(1) the term “financial institution” means a broker
or dealer, a depository institution, a futures commis-
sion merchant, a credit union, or any other institution,
as determined by the Board by regulation to be a fi-
nancial institution; and

(ii) the term “clearing organization” has the same
meaning as in section 402 of the Federal Deposit In-
surance Corporation Improvement Act of 1991.

(10) NOTIFICATION OF TRANSFER.—

(A) IN GENERAL.—If—

(i) the conservator or liquidating agent for an in-
sured credit union in default makes any transfer of
the assets and liabilities of such credit union; and
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(i1) the transfer includes any qualified financial

contract,
the conservator or liquidating agent shall notify any per-
son who is a party to any such contract of such transfer
by 5:00 p.m. (eastern time) on the business day following
the date of the appointment of the liquidating agent in the
case of a liquidation, or the business day following such
transfer in the case of a conservatorship.

(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

(i) LIQUIDATION.—A person who is a party to a
qualified financial contract with an insured credit
union may not exercise any right that such person has
to terminate, liquidate, or net such contract under
paragraph (8)(A) of this subsection or section 403 or
404 of the Federal Deposit Insurance Corporation Im-
provement Act of 1991, solely by reason of or inci-
dental to the appointment of a liquidating agent for
the credit union institution (or the insolvency or finan-
cial condition of the credit union for which the liqui-
dating agent has been appointed)—

(I) until 5:00 p.m. (eastern time) on the busi-
ness day following the date of the appointment of
the liquidating agent; or

(II) after the person has received notice that
the contract has been transferred pursuant to
paragraph (9)(A).

(i) CONSERVATORSHIP.—A person who is a party
to a qualified financial contract with an insured credit
union may not exercise any right that such person has
to terminate, liquidate, or net such contract under
paragraph (8)(E) of this subsection or section 403 or
404 of the Federal Deposit Insurance Corporation Im-
provement Act of 1991, solely by reason of or inci-
dental to the appointment of a conservator for the
credit union or the insolvency or financial condition of
the credit union for which the conservator has been
appointed).

(ii1) NOTICE.—For purposes of this paragraph, the
Board as conservator or liquidating agent of an in-
sured credit union shall be deemed to have notified a
person who is a party to a qualified financial contract
with such credit union if the Board has taken steps
reasonably calculated to provide notice to such person
by the time specified in subparagraph (A).

(C) TREATMENT OF BRIDGE BANKS.—The following in-
stitutions shall not be considered to be a financial institu-
tion for which a conservator, receiver, trustee in bank-
ruptcy, or other legal custodian has been appointed or
which is otherwise the subject of a bankruptcy or insol-
vency proceeding for purposes of paragraph (9):

(i) A bridge depository institution.

(i1) A credit union organized by the Board, for
which a conservator is appointed either—
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(I) immediately upon the organization of the
credit union; or

(IT) at the time of a purchase and assumption
transaction between the credit union and the

Board as receiver for a credit union in default.

(D) BUSINESS DAY DEFINED.—For purposes of this
paragraph, the term “business day” means any day other
than any Saturday, Sunday, or any day on which either
the New York Stock Exchange or the Federal Reserve
Bank of New York is closed.

(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINAN-
CIAL CONTRACTS.—In exercising the rights of disaffirmance or
repudiation of a conservator or liquidating agent with respect
to any qualified financial contract to which an insured credit
union is a party, the conservator or liquidating agent for such
credit union shall either—

(A) disaffirm or repudiate all qualified financial con-
tracts between—

(i) any person or any affiliate of such person; and

(ii) the credit union in default; or
(B) disaffirm or repudiate none of the qualified finan-

cial contracts referred to in subparagraph (A) (with respect

to such person or any affiliate of such person).

(12) CERTAIN SECURITY INTERESTS NOT AVOIDABLE.—No
provision of this subsection shall be construed as permitting
the avoidance of any legally enforceable or perfected security
interest in any of the assets of any credit union except where
such an interest is taken in contemplation of the credit union’s
insolvency or with the intent to hinder, delay, or defraud the
credit union or the creditors of such credit union.

(C) 26 CONSENT REQUIREMENT.—

(i) IN GENERAL.—Except as otherwise provided by
this section, no person may exercise any right or
power to terminate, accelerate, or declare a default
under any contract to which the credit union is a
party, or to obtain possession of or exercise control
over any property of the credit union or affect any con-
tractual rights of the credit union, without the consent
of the conservator or liquidating agent, as appropriate,
during the 45-day period beginning on the date of the
appointment of the conservator, or during the 90-day
period beginning on the date of the appointment of the
liquidating agent, as applicable.

(ii) CERTAIN EXCEPTIONS.—No provision of this
subparagraph shall apply to a director or officer liabil-
ity insurance contract or a credit union bond, or to the
rights of parties to certain qualified financial contracts
pursuant to paragraph (8), or shall be construed as
permitting the conservator or liquidating agent to fail

26 The placement of new subparagraph (C) in paragraph (12), as added by section 718(b) of
Public Law 109-351 (120 Stat. 1997), so in law. The amendment probably have been made to
insert new subparagraph (C) at the end of paragraph (13) as redesignated by section 904(b)(1)
of Public Law 109-8 (119 Stat. 166).
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to comply with otherwise enforceable provisions of

such contract.

(iii) RULE OF CONSTRUCTION.—Nothing in this sub-
paragraph shall be construed to limit or otherwise af-
fect the applicability of title 11, United States Code.

(13) AUTHORITY TO ENFORCE CONTRACTS.—

(A) IN GENERAL.—The conservator or liquidating agent
may enforce any contract, other than a director’s or offi-
cer’s liability insurance contract or a credit union bond, en-
tered into by the credit union notwithstanding any provi-
sion of the contract providing for termination, default, ac-
celeration, or exercise of rights upon, or solely by reason
of, insolvency or the appointment of or the exercise of
rights or powers by a conservator or liquidating agent.

(B) CERTAIN RIGHTS NOT AFFECTED.—No provision of
this paragraph may be construed as impairing or affecting
any right of the conservator or liquidating agent to enforce
or recover under a directors or officers liability insurance
contract or credit union bond under other applicable law.
(14) EXCEPTION FOR FEDERAL RESERVE AND FEDERAL HOME

LOAN BANKS.—No provision of this subsection shall apply with
respect to—

(A) any extension of credit from any Federal home
loan bank or Federal Reserve bank to any insured deposi-
tory institution; or

(B) any security interest in the assets of the institu-
tion securing any such extension of credit.

(15) SAVINGS CLAUSE.—The meanings of terms used in this
subsection are applicable for purposes of this subsection only,
and shall not be construed or applied so as to challenge or af-
fect the characterization, definition, or treatment of any simi-
lar terms under any other statute, regulation, or rule, includ-
ing the Gramm-Leach-Bliley Act, the Legal Certainty for Bank
Products Act of 2000, the securities laws (as that term is de-
fined in section (a)(47)27 of the Securities Exchange Act of
1934), and the Commodity Exchange Act.

(d) PAYMENT OF INSURED DEPOSITS.—

(1) IN GENERAL.—In case of the liquidation of any insured
credit union, payment of the insured deposits in such credit
union shall be made by the Board as soon as possible, subject
to the provisions of subsection (e) of this section, either by cash
or by making available to each accountholder a transferred de-
posit in a new credit union in the same community or in an-
other insured credit union in an amount equal to the insured
deposit of such accountholder.

(2) PROOF OF CLAIMS.—The Board, in its discretion, may
require proof of claims to be filed and may approve or reject
such claims for insured deposits.

(3) RESOLUTION OF DISPUTES.—A determination by the Ad-
ministration regarding any claim for insurance coverage shall
be treated as a final determination for purposes of this section.
In its discretion, the Board may promulgate regulations pre-

27So in law. Probably should refer to section 3(a)(47) of the Securities Exchange Act of 1934.
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scribing procedures for resolving any disputed claim relating to
any insured deposit or any determination of insurance cov-
erage with respect to any deposit. A final determination made
by the Board regarding any claim for insurance coverage shall
be a final agency action reviewable in accordance with chapter
7 of title 5, United States Code, by the United States district
court for the Federal judicial district where the principal place
of business of the credit union is located.

(4) STATUTE OF LIMITATIONS.—Any request for review of a
final determination by the Board regarding any claim for in-
surance coverage shall be filed with the appropriate United
States district court not later than 60 days after the date on
which such determination is issued.

(e) SUBROGATION OF BOARD.—

(1) IN GENERAL.—Notwithstanding any other provision of
Federal law, the law of any State, or the constitution of any
State, the Board, upon the payment to any accountholder as
provided in subsection (d) in connection with any insured cred-
it union described in such subsection or the assumption of any
deposit in such credit union by another insured credit union
pursuant to this section, shall be subrogated to all rights of the
accountholder against such credit union to the extent of such
payment or assumption.

(2) DIVIDENDS ON SUBROGATED AMOUNTS.—The subroga-
tion of the Board under paragraph (1) with respect to any in-
sured credit union shall include the right on the part of the
Board to receive the same dividends from the proceeds of the
assets of such credit union as would have been payable to the
accountholder on a claim for the insured deposit, but such
accountholder shall retain such claim for any uninsured or
unassumed portion of the deposit.

(f) VALUATION OF CLAIMS IN DEFAULT.—

(1) IN GENERAL.—Notwithstanding any other provision of
Federal law or the law of any State, this subsection shall gov-
ern the rights of the creditors (other than insured
accountholders) of such credit union.

(2) MAXIMUM LIABILITY.—The maximum liability of the
Board, acting as liquidating agent or in any other capacity, to
any person having a claim against the liquidating agent or the
insured credit union for which such liquidating agent is ap-
pointed shall equal the amount such claimant would have re-
ceived if the Board had liquidated the assets and liabilities of
such credit union without exercising the Board’s authority
under subsection (n) of this section.

(3) ADDITIONAL PAYMENTS AUTHORIZED.—

(A) IN GENERAL.—The Board may, in its discretion and
in the interests of minimizing its losses, use its own re-
sources to make additional payments or credit additional
amounts to or with respect to or for the account of any
claimant or category of claimants. The Board shall not be
obligated, as a result of having made any such payment or
credited any such amount to or with respect to or for the
account of any claimant or category of claimants, to make
payments to any other claimant or category of claimants.
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(B) MANNER OF PAYMENT.—The Board may make the
payments or credit the amounts specified in subparagraph

(A) directly to the claimants or may make such payments

or credit such amounts to an open insured credit union to

induce the open insured credit union to accept liability for
such claims.

(g) LIMITATION ON COURT ACTION.—Except as provided in this
section, no court may take any action, except at the request of the
Board of Directors by regulation or order, to restrain or affect the
exercise of powers or functions of the Board as a conservator or a
liquidating agent.

(h) LIABILITY OF DIRECTORS AND OFFICERS.—A director or offi-
cer of an insured credit union may be held personally liable for
monetary damages in any civil action by, on behalf of, or at the re-
quest or direction of the Board, which action is prosecuted wholly
or partially for the benefit of the Board—

(1) acting as conservator or liquidating agent of such in-
sured credit union,

(2) acting based upon a suit, claim, or cause of action pur-
chased from, assigned by, or otherwise conveyed by such liqui-
dating agent or conservator, or

(3) acting based upon a suit, claim, or cause of action pur-
chased from, assigned by, or otherwise conveyed in whole or in
part by an insured credit union or its affiliate in connection
with assistance provided under section 208,

for gross negligence, including any similar conduct or conduct that
demonstrates a greater disregard of a duty of care (than gross neg-
ligence) including intentional tortious conduct, as such terms are
defined and determined under applicable State law. Nothing in this
paragraph shall impair or affect any right, if any, of the Board
under other applicable law.

(i) DAMAGES.—In any proceeding related to any claim against
an insured credit union’s director, officer, employee, agent, attor-
ney, accountant, appraiser, or any other party employed by or pro-
viding services to an insured credit union, recoverable damages de-
termined to result from the improvident or otherwise improper use
or investment of any insured credit union’s assets shall include
principal losses and appropriate interest.

(j) Whenever any insured State-chartered credit union shall
have been closed by action of its board of directors or by the com-
mission, board, or authority having supervision of such credit
union, as the case may be, or by a court of competent jurisdiction,
on account of bankruptcy or insolvency, the Board shall accept ap-
pointment as liquidating agent therefor, if such appointment is ten-
dered by the commission, board, or authority having supervision of
such credit union, or by a court of competent jurisdiction, and is
authorized or permitted by State law. With respect to any such
State-chartered credit union, the Board as such liquidating agent
shall possess all the rights, powers, and privileges granted by State
law to a liquidating agent of a State-chartered credit union. For the
purposes of this subsection, the term “liquidating agent” includes
a liquidating agent, receiver, conservator, commission, person, or
other agency charged by law with the duty of winding up the af-
fairs of a credit union.
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(k) INSURED AMOUNTS PAYABLE.—
(1) NET INSURED AMOUNT.—

(A) IN GENERAL.—Subject to the provisions of para-
graph (2), the net amount 28 of share insurance payable to
any member, or to any person with funds lawfully held in
a member account, at an insured credit union shall not ex-
ceed the total amount of the shares or deposits in the
name of the member (after deducting offsets), less any part
thereof which is in excess of the standard maximum share
insurance amount, as determined in accordance with this
paragraph, and consistently with actions taken by the Fed-
eral Deposit Insurance Corporation under section 11(a) of
the Federal Deposit Insurance Act.

(B) AGGREGATION.—Determination of the net amount
of share insurance under subparagraph (A), shall be in ac-
cordance with such regulations as the Board may pre-
scribe, and, in determining the amount payable to any
member, there shall be added together all accounts in the
credit union maintained by that member for that member’s
own benefit, either in the member’'s own name or in the
names of others.

(C) AUTHORITY TO DEFINE THE EXTENT OF COVERAGE.—
The Board may define, with such classifications and excep-
tions as it may prescribe, the extent of the share insurance
coverage provided for member accounts, including member
accounts in the name of a minor, in trust, or in joint ten-
ancy.

(2) GOVERNMENT DEPOSITORS OR MEMBERS.—

(A) IN GENERAL.—Notwithstanding any limitation in
this Act or in any other provision of law relating to the
amount of insurance available to any 1 depositor or mem-
ber, deposits or shares of a government depositor or mem-
ber shall be insured in an amount equal to the standard
maximum share insurance amount, subject to subpara-
graph (C).

(B) GOVERNMENT DEPOSITOR.—In this paragraph, the
term “government depositor” means a depositor that is—

(i) an officer, employee, or agent of the United
States having official custody of public funds and law-
fully investing the same in a credit union insured in
accordance with this title;

(ii) an officer, employee, or agent of any State of
the United States, or of any county, municipality, or
political subdivision thereof having official custody of
public funds and lawfully investing the same in a
credit union insured in accordance with this title in
such State;

(iii) an officer, employee, or agent of the District
of Columbia having official custody of public funds and
lawfully investing the same in a credit union insured

28 Subparagraph (A) reflects the execution of the amendment made by section 343(b)(3)(A)(1)
of Public Law 111-203 according to the probable intent of Congress. In the matter proposed to
be struck, the casing of the letter “N” in “NET” should have appeared uppercase.
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Ln accordance with this title in the District of Colum-
ia;

(iv) an officer, employee, or agent of the Common-
wealth of Puerto Rico, of the Panama Canal Zone, or
of any territory or possession of the United States, or
of any county, municipality, or political subdivision
thereof having official custody of public funds and law-
fully investing the same in a credit union insured in
accordance with this title in the Commonwealth of
Puerto Rico, the Panama Canal Zone, or any such ter-
ritory or possession, respectively; or

(v) an officer, employee, or agent of any Indian
tribe (as defined in section 3(c) of the Indian Financ-
ing Act of 1974) or agency thereof having official cus-
tody of tribal funds and lawfully investing the same in
a credit union insured in accordance with this title.

(C) AUTHORITY TO LIMIT DEPOSITS.—The Board may
limit the aggregate amount of funds that may be invested
or deposited in any credit union insured in accordance
with this title by any government depositor or member on
the basis of the size of any such credit union in terms of
its assets.

(3) Notwithstanding any limitation in this title or in any other
provision of law relating to the amount of insurance available for
the account of any one depositor or member, funds invested in a
credit union insured in accordance with this title pursuant to a
pension or profit-sharing plan described in section 401(d) of the In-
ternal Revenue Code of 1954, as amended, and funds invested in
such an insured credit union in the form of individual retirement
accounts as described in section 408(a) of the Internal Revenue
Code of 1954, as amended, shall be insured in the amount of
“$250,000 (which amount shall be subject to inflation adjustments
as provided under section 11(a)(1)(F) of the Federal Deposit Insur-
ance Act, except that $250,000 shall be substituted for $100,000
wherever such term appears in such section)” per account. As to
any plan qualifying under section 401(d) or section 408(a) of the In-
ternal Revenue Code of 1954, the term “per account” means the
present vested and ascertainable interest of each beneficiary under
the plan, excluding any remainder interest created by, or as a re-
sult of, the plan.

(4) COVERAGE FOR CERTAIN EMPLOYEE BENEFIT PLAN DE-

POSITS.—

(A) PASS-THROUGH INSURANCE.—The Administration
shall provide pass-through share insurance for the deposits
or shares of any employee benefit plan.

(B) PROHIBITION ON ACCEPTANCE OF DEPOSITS.—An in-
sured credit union that is not well capitalized or ade-
quately capitalized may not accept employee benefit plan
deposits.

(C) DEFINITIONS.—For purposes of this paragraph, the
following definitions shall apply:

(i) CAPITAL STANDARDS.—The terms “well capital-
ized” and “adequately capitalized” have the same
meanings as in section 216(c).
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(ii) EMPLOYEE BENEFIT PLAN.—The term “em-
ployee benefit plan”—

(I) has the meaning given to such term in sec-
tion 3(3) of the Employee Retirement Income Se-

curity Act of 1974;

(IT) includes any plan described in section

401(d) of the Internal Revenue Code of 1986; and

(IIT) includes any eligible deferred compensa-
tion plan described in section 457 of the Internal

Revenue Code of 1986.

(iii) PASS-THROUGH SHARE INSURANCE.—The term
“pass-through share insurance” means, with respect to
an employee benefit plan, insurance coverage based on
the interest of each participant, in accordance with
regulations issued by the Administration.

(D) RULE OF CONSTRUCTION.—No provision of this
paragraph shall be construed as authorizing an insured
credit union to accept the deposits of an employee benefit
plan in an amount greater than such credit union is au-
thorized to accept under any other provision of Federal or
State law.

(5) COVERAGE FOR INTEREST ON LAWYERS TRUST ACCOUNTS
(IOLTA) AND OTHER SIMILAR ESCROW ACCOUNTS.—

(A) PASS-THROUGH INSURANCE.—The Administration
shall provide pass-through share insurance for the deposits
or shares of any interest on lawyers trust account (IOLTA)
or other similar escrow accounts.

(B) TREATMENT OF IOLTAS.—

(i) TREATMENT AS ESCROW ACCOUNTS.—For share
insurance purposes, IOLTAs are treated as escrow ac-
counts.

(ii) TREATMENT AS MEMBER ACCOUNTS.—IOLTAs
and other similar escrow accounts are considered
member accounts for purposes of paragraph (1), if the
attorney administering the IOLTA or the escrow agent
administering the escrow account is a member of the
insured credit union in which the funds are held.

(C) DeFINITIONS.—For purposes of this paragraph:

(i) INTEREST ON LAWYERS TRUST ACCOUNT.—The
terms “interest on lawyers trust account” and “IOLTA”
mean a system in which lawyers place certain client
funds in interest-bearing or dividend-bearing accounts,
with the interest or dividends then used to fund pro-
grams such as legal service organizations who provide
services to clients in need.

(ii) PASS-THROUGH SHARE INSURANCE.—The term
“pass-through share insurance” means, with respect to
IOLTAs and other similar escrow accounts, insurance
coverage based on the interest of each person on
whose behalf funds are held in such accounts by the
attorney administering the IOLTA or the escrow agent
administering a similar escrow account, in accordance
with regulations issued by the Administration.
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(D) RULE OF CONSTRUCTION.—No provision of this
paragraph shall be construed as authorizing an insured
credit union to accept the deposits of an IOLTA or similar
escrow account in an amount greater than such credit
union is authorized to accept under any other provision of
Federal or State law.

(6) STANDARD MAXIMUM SHARE INSURANCE AMOUNT DE-
FINED.—For purposes of this Act, the term “standard maximum
share insurance amount” means $250,000, adjusted as pro-
vided under section 11(a)(1)(F) of the Federal Deposit Insur-
ance Act.

(1) Payment of an insured account to any person by the Board
shall discharge the Board to the same extent that payment to such
person by the closed insured credit union would have discharged it
from liability for the insured account.

(m) Except as otherwise prescribed by the Board, the Board
shall not be required to recognize as the owner of any portion of
an account appearing on the records of the closed credit union
under a name other than that of the claimant any person whose
name or interest as such owner is not disclosed on the records of
such closed credit union as part owner of such account, if such rec-
ognition would increase the aggregate amount of the insured ac-
counts in such closed credit union.

(n) The Board may withhold payment of such portion of the in-
sured account of any member of a closed credit union as may be
required to provide for the payment of any direct or indirect liabil-
ity of such member to the closed credit union or its liquidating
agent, which is not offset against a claim due from such credit
union, pending the determination and payment of such liability by
such member or any other person liable therefor.

(o) If, after the Board shall have given at least four months’
notice to the member by mailing a copy thereof to his last-known
address appearing on the records of the closed credit union, any
member of the closed credit union shall fail to claim his insured ac-
count from the Board within 18 months after the appointment of
the liquidating agent for the closed credit union, all rights of the
member against the Board with respect to the insured account
shall be barred, and all rights of the member against the closed
credit union, or the estate to which the Board may have become
subrogated, shall thereupon revert to the member.

(p)(1) Liquidating agents of insured credit unions closed for lig-
uidation on account of bankruptcy or insolvency may offer the as-
sets of such credit unions for sale to the Board or as security for
loans from the Board, upon receiving permission from the commis-
sion, board, or authority having supervision of such credit union,
in the case of an insured State-chartered credit union, in accord-
ance with express provisions of State law. The proceeds of every
such sale or loan shall be utilized for the same purposes and in the
same manner as other funds realized from the liquidation of the as-
sets of such credit unions. The Board, in its discretion, may make
loans on the security of or may purchase and liquidate or sell any
part of the assets of an insured credit union closed for liquidation
on acount of bankruptcy or insolvency, but in any case in which the
Board is acting as liquidating agent of a closed insured credit
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union, no such loan or purchase shall be made without the ap-
proval of a court of competent jurisdiction.

(2) No agreement which tends to diminish or defeat the right,
title, or interest of the Board in any asset acquired by them under
this subsection, either as security for a loan or by purchase, shall
be valid against the Board unless such agreement—

(A) shall be in writing;

(B) shall have been executed by the credit union and the
person or persons claiming an adverse interest thereunder, in-
cluding the obligor, contemporaneously with the acquisition of
the asset by the credit union;

(C) shall have been approved by the board of directors of
the credit union, which approval shall be reflected in the min-
utes of such board; and

(D) shall have been, continuously, from the time of its exe-
cution, an official record of the credit union.

(q) PROHIBITION ON CERTAIN ACQUISITIONS OF ASSETS.—

(1) CONVICTED DEBTORS.—Except as provided in paragraph
(2), any individual who—

(A) has been convicted of an offense under section 215,

657, 1006, 1014, 1032, 1341, 1343, or 1344 of title 18,

United States Code, or of conspiring to commit any such

offense, affecting any insured credit union for which the

Board is appointed conservator or liquidating agent; and

(B) is in default on any loan or other extension of cred-
it from such insured credit union which, if not paid, will
cause substantial loss to the credit union, the National

Credit Union Share Insurance Fund, or the Board,
may not purchase any asset of such credit union from the con-
servator or liquidating agent.

(2) SETTLEMENT OF CLAIMS.—Paragraph (1) shall not apply
to the sale or transfer by the Board of any asset of any insured
credit union to any individual if the sale or transfer of the
asset resolves or settles, or is part of the resolution or settle-
ment, of—

(A) 1 or more claims that have been, or could have
been, asserted by the Board against the individual; or

(B) obligations owed by the individual to the insured
credit union or the Board.

(r) FOREIGN INVESTIGATIONS.—The Board, as conservator or
liquidating agent of any insured credit union and for purposes of
carrying out any power, authority, or duty with respect to an in-
sured credit union—

(1) may request the assistance of any foreign banking au-
thority and provide assistance to any foreign banking authority
in accordance with section 206(u); and

(2) may maintain an office to coordinate foreign investiga-
tions or investigations on behalf of foreign banking authorities.

SPECIAL ASSISTANCE FOR FEDERALLY INSURED CREDIT UNIONS

SeEc. 208. [12 U.S.C. 1788] (a)1) In order to reopen a closed
insured credit union or in order to prevent the closing of an insured
credit union which the Board has determined is in danger of clos-
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ing or in order to assist in the voluntary liquidation of a solvent
credit union, the Board, in its discretion, is authorized to make
loans to, or purchase the assets of, or establish accounts in such
insured credit union upon such terms and conditions as it may pre-
scribe. Except with respect to the voluntary liquidation of a solvent
credit union, such loans shall be made and such accounts shall be
established only when, in the opinion of the Board, such action is
necessary to protect the fund or the interests of the members of the
credit union.

(2) Whenever in the judgment of the Board such action will re-
duce the risk or avert a threatened loss to the fund and will facili-
tate a merger or consolidation of an insured credit union with an-
other insured credit union, or will facilitate the sale of the assets
of an open or closed insured credit union to and assumption of its
liability by another person the Board may, upon such terms and
conditions as it may determine, make loans secured in whole or in
part by assets of an open or closed insured credit union, which
loans may be in subordination to the rights of members and credi-
tors of such credit union, or the Board may purchase any of such
assets or may guarantee any person against loss by reason of its
assuming the liabilities and purchasing the assets of an open or
closed insured credit union. For purposes of this paragraph, the
term “person” means any credit union, individual, partnership, cor-
poration, trust, estate, cooperative, association, government or gov-
ernmental subdivision or agency, or other entity.

(3) No agreement which tends to diminish or defeat the right,
title, or interest of the Board, in any asset acquired by them under
this subsection, either as security for a loan or by purchase, shall
be valid against the Board unless such agreement—

(A) shall be in writing;

(B) shall have been executed by the credit union and the
person or persons claiming an adverse interest thereunder, in-
cluding the obligor, contemporaneously with the acquisition of
the asset by the credit union;

(C) shall have been approved by the board of directors of
the credit union, which approval shall be reflected in the min-
utes of such board; and

(D) shall have been continuously, from the time of its exe-
cution, an official record of the credit union.

(b) For the protection of the Fund, the Board, without regard
to the Federal Property and Administrative Services Act of 1949,
may—

(1) deal with, complete, reconstruct, rent, renovate, mod-
ernize, insure, make contracts for the management of, sell for
cash or credit, or lease, in its discretion, any real property ac-
quired or held by them under this section; and

(2) assign or sell at public or private sale, or otherwise dis-
pose of, any evidence of debt, contract, claim, personal prop-
erty, or security assigned to or held by them under this section.

Section 3709 of the Revised Statutes of the United States shall not
apply to any purchase or contract for services or supplies made or
entered into by the Board under this section if the amount thereof
does not exceed $1,000, or to any contract for hazard insurance on
any real property acquired or held by them under this section.
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(c) Money received by the Board in carrying out this section
shall be paid into the Fund.

ADMINISTRATIVE PROVISIONS

SEc. 209. [12 U.S.C. 1789] (a) In carrying out the purposes of
this title, the Board may—

(1) make contracts;

(2) sue and be sued, complain and defend, in any court of
law or equity, State or Federal. All suits of a civil nature at
common law or in equity to which the Board shall be a party
shall be deemed to arise under the laws of the United States,
and the United States district courts shall have original juris-
diction thereof, without regard to the amount in controversy.
The Board may, without bond or security, remove any such ac-
tion, suit, or proceeding from a State court to the United
States district court for the district or division embracing the
place where the same is pending by following any procedure for
removal now or hereafter in effect, except that any such suit
to which the Board is a party in its capacity as liquidating
agent of a State-chartered credit union and which involves only
the rights or obligations of members, creditors, and such State
credit union under State law shall not be deemed to arise
under the laws of the United States. No attachment or execu-
tion shall be issued against the Board or its property before
final judgment in any suit, action, or proceeding in any State,
county, municipal, or United States court. The Board shall des-
ignate an agent upon whom service of process may be made in
any State, territory, or jurisdiction in which any insured credit
union is located,;

(3) pursue to final disposition by way of compromise or
otherwise claims both for and against the United States (other
than tort claims, claims involving administrative expenses, and
claims in excess of $5,000 arising out of contracts for construc-
tion, repairs, and the purchase of supplies and materials)
which are not in litigation and have not been referred to the
Department of Justice;

(4) to appoint such officers and employees as are not other-
wise provided for in this Act, to define their duties, fix their
compensation, require bonds of them and fix the penalty there-
of, and to dismiss at pleasure such officers or employees. Noth-
ing in this or any other Act shall be construed to prevent the
appointment and compensation as an officer or employee of the
Administration of any officer or employee of the United States
in any board, commission, independent establishment, or exec-
utive department thereof;

(5) employ experts and consultants or organizations there-
of, as authorized by section 15 of the Administrative Expenses
Act of 1946 (5 U.S.C. 55a);

(6) prescribe the manner in which its general business
may be conducted and the privileges granted to them by law
may be exercised and enjoyed;
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(7) exercise all powers specifically granted by the provi-
sions of this title and such incidental powers as shall be nec-
essary to carry out the powers so granted;

(8) make examinations of and require information and re-
ports from insured credit unions, as provided in this title;

(9) act as liquidating agent;

(10) delegate to any officer or employee of the Administra-
tion such of its functions as it deems appropriate; and

(11) prescribe such rules and regulations as it may deem
nelcessary or appropriate to carry out the provisions of this
title.

(b) With respect to the financial operations arising by reason
of this title, the Board shall—

(1) prepare annually and submit a business-type budget as
provided for wholly owned Government corporations by the
Government Corporation Control Act; and

(2) maintain an integral set of accounts, which shall be au-
dited annually by the General Accounting Office in accordance
with principles and procedures applicable to commercial cor-
porate transactions, as provided by section 105 of the Govern-
ment Corporation Control Act.

[ DEPOSITARY OF PUBLIC MONEY] 29

SEc. 210.3° [12 U.S.C. 1789a] Any credit union the accounts
of which are insured under this title shall be a depositary of public
money and may be employed as fiscal agent of the United States.
The Secretary of the Treasury is authorized to deposit public
money in any such insured credit union, and shall prescribe such
regulations as may be necessary to enable such credit unions to be-
come depositaries of public money and fiscal agents of the United
States. Each credit union shall perform all such reasonable duties
as depositaries of public money and fiscal agent of the United
States as may be required of it including services in connection
with the collection of taxes and other obligations owed the United
States.

NONDISCRIMINATORY PROVISION

Sec. 211. [12 U.S.C. 1790] It is not the purpose of this title
to discriminate in any manner against State-chartered -credit
unions and in favor of Federal credit unions, but it is the purpose
of this title to provide all credit unions with the same opportunity
to obtain and enjoy the benefits of this title.

SEC. 212. [12 U.S.C. 1790a] BOARD DISAPPROVAL OF DIRECTORS, COM-
MITTEE MEMBERS, AND SENIOR EXECUTIVE OFFICERS OF
INSURED CREDIT UNIONS.

(a) PrRiIOR NOTICE REQUIRED.—An insured credit union shall
notify the Board of the proposed addition of any individual to the

29 Section heading does not appear in the original.

30Ttem 1 of the section designated as section 2 following section 664 of the Treasury, Postal
Service, and General Government Appropriations Act, 1997 (as enacted by section 101(f) of P.L.
104-208) provided for the selection of national banks as financial agents. Item 2 of such section
reads as follows: “2. Make conforming changes to 12 U.S.C. 265, 266, 391, 1452(d), 1767, 1789a,
2013, 2122 and to 31 U.S.C. 3122 and 3303.”. Due to the inexact nature of the direction, no
change is shown here.
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board of directors or committee or the employment of any indi-
vidual as a senior executive officer of such credit union at least 30
days before such addition or employment becomes effective, if the
insured credit union—

(1) has been chartered less than 2 years; or

(2) is in troubled condition, as determined on the basis of
such credit union’s most recent report of condition or report of
examination.

(b) DISAPPROVAL BY THE BOARD.—An insured credit union may
not add any individual to the board of directors or employ any indi-
vidual as a senior executive officer if the Board issues a notice of
disapproval of such addition or employment before the end of the
30-day period beginning on the date the agency receives notice of
the proposed action pursuant to subsection (a).

(c) EXCEPTION IN EXTRAORDINARY CIRCUMSTANCES.—

(1) IN GENERAL.—The Board may prescribe by regulation
conditions under which the prior notice requirement of sub-
section (a) may be waived in the event of extraordinary cir-
cumstances.

(2) NO EFFECT ON DISAPPROVAL AUTHORITY OF BOARD.—
Such waivers shall not affect the authority of the Board to
issue notices of disapproval of such additions or employment of
such individuals within 30 days after each such waiver.

(d) ADDITIONAL INFORMATION.—Any notice submitted to the
Bozfrg by any insured credit union pursuant to subsection (a) shall
include—

(1) the information described in section 7(j)(6)(A) of the
Federal Deposit Insurance Act about the individual; and

(2) such other information as the Board may prescribe by
regulation.

(e) STANDARD FOR DISAPPROVAL.—The Board shall issue a no-
tice of disapproval with respect to a notice submitted pursuant to
subsection (a) if the competence, experience, character, or integrity
of the individual with respect to whom such notice is submitted in-
dicates that it would not be in the best interests of the depositors
of the insured credit union or in the best interests of the public to
permit the individual to be employed by, or associated with, such
insured credit union.

(f) DEFINITION REGULATIONS.—The Board shall prescribe by
regulation a definition for the terms “troubled condition” and “sen-
ior executive officer” for purposes of subsection (a).

SEC. 213. [12 U.S.C. 1790b] CREDIT UNION EMPLOYEE PROTECTION
REMEDY.

(a) IN GENERAL.—

(1) EMPLOYEES OF CREDIT UNIONS.—No insured credit
union may discharge or otherwise discriminate against any
employee with respect to compensation, terms, conditions, or
privileges of employment because the employee (or any person
acting pursuant to the request of the employee) provided infor-
mation to the Board or the Attorney General regarding any
possible violation of any law or regulation by the credit union
or any director, officer, or employee of the credit union.

(2) EMPLOYEES OF THE ADMINISTRATION.—The Administra-
tion may not discharge or otherwise discriminate against any
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employee (including any employee of the National Credit

Union Central Liquidity Facility) with respect to compensation,

terms, conditions, or privileges of employment because the em-

ployee (or any person acting pursuant to the request of the em-
ployee) provided information to the Administration or the At-
torney General regarding any possible violation of any law or
regulation by—

(A) any credit union or the Administration;

(B) any director, officer, committee member, or em-

ployee of any credit union; or

(C) any officer or employee of the Administration.

(b) ENFORCEMENT.—Any employee or former employee who be-
lieves he has been discharged or discriminated against in violation
of subsection (a) may file a civil action in the appropriate United
States district court before the close of the 2-year period beginning
on the date of such discharge or discrimination. The complainant
shall also file a copy of the complaint initiating such action with
the Board.

(c) REMEDIES.—If the district court determines that a violation
of subsection (a) has occurred, it may order the credit union or the
Administration which committed the violation—

(1) to reinstate the employee to his former position,

(2) to pay compensatory damages, or

(3) take other appropriate actions to remedy any past dis-
crimination.

(d) LiMITATIONS.—The protections of this section shall not
apply to any employee who—

(1) deliberately causes or participates in the alleged viola-
tion of law or regulation, or
(2) knowingly or recklessly provides substantially false in-
formation to such an agency or the Attorney General.
SEC. 214. [12 U.S.C. 1790c] REWARD FOR INFORMATION LEADING TO
RECOVERIES OR CIVIL PENALTIES.

The Board may pay rewards in connection with an offense af-
fecting an insured credit union, under the same circumstances and
subject to the same limitations that a Federal banking agency may
pay rewards under section 33 of the Federal Deposit Insurance Act
in connection with an offense affecting a depository institution in-
sured by the Federal Deposit Insurance Corporation.

SEC. 216. [12 U.S.C. 1790d] PROMPT CORRECTIVE ACTION.
(a) RESOLVING PROBLEMS T0O PROTECT FUND.—

(1) PurPOSE.—The purpose of this section is to resolve the
problems of insured credit unions at the least possible long-
term loss to the Fund.

(2) PROMPT CORRECTIVE ACTION REQUIRED.—The Board
shall carry out the purpose of this section by taking prompt
corrective action to resolve the problems of insured credit
unions.

(b) REGULATIONS REQUIRED.—

(1) INSURED CREDIT UNIONS.—

(A) IN GENERAL.—The Board shall, by regulation, pre-
scribe a system of prompt corrective action for insured
credit unions that is—
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(1) consistent with this section; and

(i1) comparable to section 38 of the Federal De-
posit Insurance Act.

(B) COOPERATIVE CHARACTER OF CREDIT UNIONS.—The
Board shall design the system required under subpara-
graph (A) to take into account that credit unions are not-
for-profit cooperatives that—

(i) do not issue capital stock;

(i1) must rely on retained earnings to build net
worth; and

(i11) have boards of directors that consist primarily
of volunteers.

(2) NEW CREDIT UNIONS.—

(A) IN GENERAL.—In addition to regulations under
paragraph (1), the Board shall, by regulation, prescribe a
system of prompt corrective action that shall apply to new
credit unions in lieu of this section and the regulations
prescribed under paragraph (1).

(B) CRITERIA FOR ALTERNATIVE SYSTEM.—The Board
(sk?ll design the system prescribed under subparagraph
(i) to carry out the purpose of this section;

(i1) to recognize that credit unions (as cooperatives
that do not issue capital stock) initially have no net
worth, and give new credit unions reasonable time to
accumulate net worth;

(iii) to create adequate incentives for new credit
unions to become adequately capitalized by the time
that they either—

(I) have been in operation for more than 10
years; or

(II) have more than $10,000,000 in total as-
sets;

(iv) to impose appropriate restrictions and require-
ments on new credit unions that do not make suffi-
cient progress toward becoming adequately capital-
ized; and

(v) to prevent evasion of the purpose of this sec-
tion.

(¢) NET WORTH CATEGORIES.—
(1) IN GENERAL.—For purposes of this section the following
definitions shall apply:

(A) WELL CAPITALIZED.—An insured credit union is
“well capitalized” if—

(1) it has a net worth ratio of not less than 7 per-
cent; and

(i) it meets any applicable risk-based net worth
requirement under subsection (d).

(B) ADEQUATELY CAPITALIZED.—An insured credit
union is “adequately capitalized” if—

(1) it has a net worth ratio of not less than 6 per-
cent; and

(i) it meets any applicable risk-based net worth
requirement under subsection (d).
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(C) UNDERCAPITALIZED.—An insured credit union is
“undercapitalized” if—

(1) it has a net worth ratio of less than 6 percent;
or

(i1) it fails to meet any applicable risk-based net
worth requirement under subsection (d).

(D) SIGNIFICANTLY UNDERCAPITALIZED.—An insured
credit union is “significantly undercapitalized”—

(1) if it has a net worth ratio of less than 4 per-
cent; or

(ii) if—

(D) it has a net worth ratio of less than 5 per-
cent; and
1) it—

(aa) fails to submit an acceptable net
worth restoration plan within the time al-
lowed under subsection (f); or

(bb) materially fails to implement a net
worth restoration plan accepted by the Board.

(E) CRITICALLY UNDERCAPITALIZED.—An insured credit
union is “critically undercapitalized” if it has a net worth
ratio of less than 2 percent (or such higher net worth ratio,
not to exceed 3 percent, as the Board may specify by regu-
lation).

(2) ADJUSTING NET WORTH LEVELS.—

(A) IN GENERAL.—If, for purposes of section 38(c) of
the Federal Deposit Insurance Act, the Federal banking
agencies increase or decrease the required minimum level
for the leverage limit (as those terms are used in section
38), the Board may, by regulation, and subject to subpara-
graph (B) of this paragraph, correspondingly increase or
decrease 1 or more of the net worth ratios specified in sub-
paragraphs (A) through (D) of paragraph (1) of this sub-
section in an amount that is equal to not more than the
difference between the required minimum level most re-
cently established by the Federal banking agencies and 4
percent of total assets (with respect to institutions regu-
lated by those agencies).

(B) DETERMINATIONS REQUIRED.—The Board may in-
crease or decrease net worth ratios under subparagraph
(A) only if the Board—

(i) determines, in consultation with the Federal
banking agencies, that the reason for the increase or
decrease in the required minimum level for the lever-
age limit also justifies the adjustment in net worth ra-
tios; and

(ii) determines that the resulting net worth ratios
are sufficient to carry out the purpose of this section.
(C) TRANSITION PERIOD REQUIRED.—If the Board in-

creases any net worth ratio under this paragraph, the
Board shall give insured credit unions a reasonable period
of time to meet the increased ratio.
(d) Risk-BASED NET WORTH REQUIREMENT FOR COMPLEX
CREDIT UNIONS.—
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(1) IN GENERAL.—The regulations required under sub-
section (b)(1) shall include a risk-based net worth requirement
for insured credit unions that are complex, as defined by the
Board based on the portfolios of assets and liabilities of credit
unions.

(2) STANDARD.—The Board shall design the risk-based net
worth requirement to take account of any material risks
against which the net worth ratio required for an insured cred-
it union to be adequately capitalized may not provide adequate
protection.

(e) EARNINGS-RETENTION REQUIREMENT APPLICABLE TO CREDIT
UNIONS THAT ARE NOT WELL CAPITALIZED.—

(1) IN GENERAL.—An insured credit union that is not well
capitalized shall annually set aside as net worth an amount
equal to not less than 0.4 percent of its total assets.

(2) BOARD’S AUTHORITY TO DECREASE EARNINGS-RETENTION
REQUIREMENT.—

(A) IN GENERAL.—The Board may, by order, decrease
the 0.4 percent requirement in paragraph (1) with respect
to a credit union to the extent that the Board determines
that the decrease—

(i) is necessary to avoid a significant redemption
of shares; and
(i1) would further the purpose of this section.

(B) PERIODIC REVIEW REQUIRED.—The Board shall pe-

riodically review any order issued under subparagraph (A).
(f) NET WORTH RESTORATION PLAN REQUIRED.—

(1) IN GENERAL.—Each insured credit union that is under-
capitalized shall submit an acceptable net worth restoration
plan to the Board within the time allowed under this sub-
section.

(2) ASSISTANCE TO SMALL CREDIT UNIONS.—The Board (or
the staff of the Board) shall, upon timely request by an insured
credit union with total assets of less than $10,000,000, and
subject to such regulations or guidelines as the Board may pre-
scribe, assist that credit union in preparing a net worth res-
toration plan.

(3) DEADLINES FOR SUBMISSION AND REVIEW OF PLANS.—
The Board shall, by regulation, establish deadlines for submis-
s}ilon of net worth restoration plans under this subsection
that—

(A) provide insured credit unions with reasonable time
to submit net worth restoration plans; and

(B) require the Board to act on net worth restoration
plans expeditiously.

(4) FAILURE TO SUBMIT ACCEPTABLE PLAN WITHIN TIME AL-
LOWED.—

(A) FAILURE TO SUBMIT ANY PLAN.—If an insured cred-
it union fails to submit a net worth restoration plan within
the time allowed under paragraph (3), the Board shall—

1 (i) promptly notify the credit union of that failure;
an
(ii) give the credit union a reasonable opportunity

to submit a net worth restoration plan.
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(B) SUBMISSION OF UNACCEPTABLE PLAN.—If an in-
sured credit union submits a net worth restoration plan
within the time allowed under paragraph (3), and the
Board determines that the plan is not acceptable, the
Board shall—

(1) promptly notify the credit union of why the
plan is not acceptable; and

(i1) give the credit union a reasonable opportunity
to submit a revised plan.

(5) ACCEPTING PLAN.—The Board may accept a net worth
restoration plan only if the Board determines that the plan is
based on realistic assumptions and is likely to succeed in re-
storing the net worth of the credit union.

(g) RESTRICTIONS ON UNDERCAPITALIZED CREDIT UNIONS.—

(1) RESTRICTION ON ASSET GROWTH.—An insured credit
union that is undercapitalized shall not generally permit its
average total assets to increase, unless—is—

(A) the Board has accepted the net worth restoration
plan of the credit union for that action;

(B) any increase in total assets is consistent with the
net worth restoration plan; and

(C) the net worth ratio of the credit union increases at
a rate that is consistent with the net worth restoration
plan.

(2) RESTRICTION ON MEMBER BUSINESS LOANS.—Notwith-
standing section 107A(a), an insured credit union that is
undercapitalized may not make any increase in the total
amount of member business loans (as defined in section
107A(c)) outstanding at that credit union at any one time, until
such time as the credit union becomes adequately capitalized.
(h) MORE STRINGENT TREATMENT BASED ON OTHER SUPER-

VISORY CRITERIA.—With respect to the exercise of authority by the
Board under regulations comparable to section 38(g) of the Federal
Deposit Insurance Act—

(1) the Board may not reclassify an insured credit union
into a lower net worth category, or treat an insured credit
union as if it were in a lower net worth category, for reasons
not pertaining to the safety and soundness of that credit union;
and

(2) the Board may not delegate its authority to reclassify
an insured credit union into a lower net worth category or to
treat an insured credit union as if it were in a lower net worth
category.

(1) ACTION REQUIRED REGARDING CRITICALLY UNDERCAPITAL-
1ZED CREDIT UNIONS.—

(1) IN GENERAL.—The Board shall, not later than 90 days
after the date on which an insured credit union becomes criti-
cally undercapitalized—

(A) appoint a conservator or liquidating agent for the
credit union; or

(B) take such other action as the Board determines
would better achieve the purpose of this section, after doc-
umenting why the action would better achieve that pur-
pose.

January 9, 2015 As Amended Through P.L. 113-252, Enacted December 18, 2014



FACOMP\BANK\FEDERAL CREDIT UNION ACT.XML

Sec. 216 FEDERAL CREDIT UNION ACT 120

(2) PERIODIC REDETERMINATIONS REQUIRED.—Any deter-
mination by the Board under paragraph (1)(B) to take any ac-
tion with respect to an insured credit union in lieu of appoint-
ing a conservator or liquidating agent shall cease to be effec-
tive not later than the end of the 180-day period beginning on
the date on which the determination is made, and a conser-
vator or liquidating agent shall be appointed for that credit
union under paragraph (1)(A), unless the Board makes a new
determination under paragraph (1)(B) before the end of the ef-
fective period of the prior determination.

(3) APPOINTMENT OF LIQUIDATING AGENT REQUIRED IF
OTHER ACTION FAILS TO RESTORE NET WORTH.—

(A) IN GENERAL.—Notwithstanding paragraphs (1) and
(2), the Board shall appoint a liquidating agent for an in-
sured credit union if the credit union is critically under-
capitalized on average during the calendar quarter begin-
ning 18 months after the date on which the credit union
became critically undercapitalized.

(B) ExcepTION.—Notwithstanding subparagraph (A),
the Board may continue to take such other action as the
Board determines to be appropriate in lieu of appointment
of a liquidating agent if—

(1) the Board determines that—

(I) the insured credit union has been in sub-
stantial compliance with an approved net worth
restoration plan that requires consistent improve-
ment in the net worth of the credit union since
the date of the approval of the plan; and

(IT) the insured credit union has positive net
income or has an upward trend in earnings that
the Board projects as sustainable; and
(ii) the Board certifies that the credit union is via-

ble and not expected to fail.

(4) NONDELEGATION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the Board may not delegate the authority of the Board
under this subsection.

(B) EXCEPTION.—The Board may delegate the author-
ity of the Board under this subsection with respect to an
insured credit union that has less than $5,000,000 in total
assets, if the Board permits the credit union to appeal any
adverse action to the Board.

(j) REVIEWS REQUIRED WHEN SHARE INSURANCE FUND EXPERI-
ENCES LOSSES.—

(1) IN GENERAL.—If the Fund incurs a material loss with
respect to an insured credit union, the Inspector General of the
Board shall—

(A) submit to the Board a written report reviewing the
supervision of the credit union by the Administration (in-
cluding the implementation of this section by the Adminis-
tration), which shall include—

(i) a description of the reasons why the problems
of the credit union resulted in a material loss to the

Fund; and
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(i1) recommendations for preventing any such loss
in the future; and
(B) submit a copy of the report under subparagraph

(A) to—

(i) the Comptroller General of the United States;

(ii) the Corporation;

(iii) in the case of a report relating to a State cred-
it union, the appropriate State supervisor; and

(iv) to any Member of Congress, upon request.

(2) MATERIAL LOSS DEFINED.—For purposes of determining
whether the Fund has incurred a material loss with respect to
an insured credit union, a loss is material if it exceeds the sum
of—

(A) $25,000,000; and

(B) an amount equal to 10 percent of the total assets
of the credit union on the date on which the Board initi-
ated assistance under section 208 or was appointed liqui-
dating agent.

(3) PUBLIC DISCLOSURE REQUIRED.—

(A) IN GENERAL.—The Board shall disclose a report
under this subsection, upon request under section 552 of
title 5, United States Code, without excising—

(i) any portion under section 552(b)(5) of title 5,
United States Code; or

(i) any information about the insured credit union
(other than trade secrets) under section 552(b)(8) of
title 5, United States Code.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) may
not be construed as requiring the agency to disclose the
name of any customer of the insured credit union (other
than an institution-affiliated party), or information from
which the identity of such customer could reasonably be
ascertained.

(4) LOSSES THAT ARE NOT MATERIAL.—

(A) SEMIANNUAL REPORT.—For the 6-month period
ending on March 31, 2010, and each 6-month period there-
after, the Inspector General of the Board shall—

(i) identify any losses that the Inspector General
estimates were incurred by the Fund during such 6-
month period, with respect to insured credit unions;

(i1) for each loss to the Fund that is not a material
loss, determine—

(I) the grounds identified by the Board or the

State official having jurisdiction over a State cred-

it union for appointing the Board as the liqui-

dating agent for any Federal or State credit union;
and

(IT) whether any unusual circumstances exist
thz(iit might warrant an in-depth review of the loss;
an

(iii)) prepare and submit a written report to the
Board and to Congress on the results of the deter-
minations of the Inspector General that includes—
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(I) an identification of any loss that warrants
an in-depth review, and the reasons such review
is warranted, or if the Inspector General deter-
mines that no review is warranted, an explanation
of such determination; and

(II) for each loss identified in subclause (I)
that warrants an in-depth review, the date by
which such review, and a report on the review
prepared in a manner consistent with reports
under paragraph (1)(A), will be completed.

(B) DEADLINE FOR SEMIANNUAL REPORT.—The Inspec-
tor General of the Board shall—

(i) submit each report required under subpara-
graph (A) expeditiously, and not later than 90 days
after the end of the 6-month period covered by the re-
port; and

(il) provide a copy of the report required under
subparagraph (A) to any Member of Congress, upon
request.

(5) GAO REVIEW.—The Comptroller General of the United
States shall, under such conditions as the Comptroller General
determines to be appropriate—

(A) review each report made under paragraph (1), in-
cluding the extent to which the Inspector General of the

Board complied with the requirements under section 8L of

the Inspector General Act of 1978 (5 U.S.C. App.) with re-

spect to each such report; and

(B) recommend improvements to the supervision of in-
sured credit unions (including improvements relating to
the implementation of this section).

(k) APPEALS PROCESs.—Material supervisory determinations,
including decisions to require prompt corrective action, made pur-
suant to this section by Administration officials other than the
Board may be appealed to the Board pursuant to the independent
appellate process required by section 309 of the Riegle Community
Development and Regulatory Improvement Act of 1994 (or, if the
Board so specifies, pursuant to separate procedures prescribed by
regulation).

(1) CONSULTATION AND COOPERATION WITH STATE CREDIT
UNION SUPERVISORS.—

(1) IN GENERAL.—In implementing this section, the Board
shall consult and seek to work cooperatively with State officials
having jurisdiction over State-chartered insured credit unions.

(2) EVALUATING NET WORTH RESTORATION PLAN.—In evalu-
ating any net worth restoration plan submitted by a State-
chartered insured credit union, the Board shall seek the views
of the State official having jurisdiction over the credit union.

(3) DECIDING WHETHER TO APPOINT CONSERVATOR OR LIQUI-
DATING AGENT.—With respect to any decision by the Board on
whether to appoint a conservator or liquidating agent for a
State-chartered insured credit union—

(A) the Board shall—

(1) seek the views of the State official having juris-

diction over the credit union; and
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(i1) give that official an opportunity to take the
proposed action;

(B) the Board shall, upon timely request of an official
referred to in subparagraph (A), promptly provide the offi-
cial with—

(1) a written statement of the reasons for the pro-
posed action; and

(i1) reasonable time to respond to that statement;
(C) if the official referred to in subparagraph (A)

makes a timely written response that disagrees with the
proposed action and gives reasons for that disagreement,
the Board shall not appoint a conservator or liquidating
agent for the credit union, unless the Board, after consid-
ering the views of the official, has determined that—

(i) the Fund faces a significant risk of loss with re-
spect to the credit union if a conservator or liquidating
agent is not appointed; and

(ii) the appointment is necessary to reduce—

(I) the risk that the Fund would incur a loss
with respect to the credit union; or

(II) any loss that the Fund is expected to
incur with respect to the credit union; and

(D) the Board may not delegate any determination
under subparagraph (C).

(m) CORPORATE CREDIT UNIONS EXEMPTED.—This section does
not apply to any insured credit union that—

(1) operates primarily for the purpose of serving credit
unions; and

(2) permits individuals to be members of the credit union
only to the extent that applicable law requires that such per-
sons own shares.

(n) OTHER AUTHORITY NOT AFFECTED.—This section does not
limit any authority of the Board or a State to take action in addi-
tion to (but not in derogation of) any action that is required under
this section.

(o) DEFINITIONS.—For purposes of this section the following
definitions shall apply:

(1) FEDERAL BANKING AGENCY.—The term “Federal bank-
ing agency” has the same meaning as in section 3 of the Fed-
eral Deposit Insurance Act.

(2) NET WORTH.—The term “net worth”—

(A) with respect to any insured credit union, means
the retained earnings balance of the credit union, as deter-
mined under generally accepted accounting principles, to-
gether with any amounts that were previously retained
earnings of any other credit union with which the credit
union has combined,;

(B) with respect to any insured credit union, includes,
at the Board’s discretion and subject to rules and regula-
tions established by the Board, assistance provided under
section 208 to facilitate a least-cost resolution consistent
with the best interests of the credit union system; and

(C) with respect to a low-income credit union, includes
secondary capital accounts that are—
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(1) uninsured; and

(i1) subordinate to all other claims against the
credit union, including the claims of creditors, share-
holders, and the Fund.

(3) NET WORTH RATIO.—The term “net worth ratio” means,
with respect to a credit union, the ratio of the net worth of the
credit union to the total assets of the credit union.

(4) NEW CREDIT UNION.—The term “new credit union”
means an insured credit union that—

(A) has been in operation for less than 10 years; and

(B) has not more than $10,000,000 in total assets.

SEC. 217. [12 U.S.C. 1790e] TEMPORARY CORPORATE CREDIT UNION
STABILIZATION FUND.

(a) ESTABLISHMENT OF STABILIZATION FUND.—There is hereby
created in the Treasury of the United States a fund to be known
as the “Temporary Corporate Credit Union Stabilization Fund.31”
The Board will administer the Stabilization Fund as prescribed by
section 209.

(b) EXPENDITURES FROM STABILIZATION FUND.—Money in the
Stabilization Fund shall be available upon requisition by the
Board, without fiscal year limitation, for making payments for the
purposes described in section 203(a), subject to the following addi-
tional limitations:

(1) All payments other than administrative payments shall
be connected to the conservatorship, liquidation, or threatened
conservatorship or liquidation, of a corporate credit union.

(2) Prior to authorizing each payment the Board shall—

(A) certify that, absent the existence of the Stabiliza-
tion Fund, the Board would have made the identical pay-
ment out of the National Credit Union Share Insurance
Fund (Insurance Fund); and

(B) report each such certification to the Committee on
Banking, Housing, and Urban Affairs of the Senate and
the Committee on Financial Services of the House of Rep-
resentatives.

(¢c) AUTHORITY TO BORROW.—

(1) IN GENERAL.—The Stabilization Fund is authorized to
borrow from the Secretary of the Treasury from time-to-time as
deemed necessary by the Board. The maximum outstanding
amount of all borrowings from the Treasury by the Stabiliza-
tion Fund and the National Credit Union Share Insurance
Fund, combined, is limited to the amount provided for in sec-
tion 203(d)(1), including any authorized increases in that
amount.

(2) REPAYMENT OF ADVANCES.—

(A) IN GENERAL.—The advances made under this sec-
tion shall be repaid by the Stabilization Fund, and interest
on such advance shall be paid, to the General fund of the
Treasury.

(B) VARIABLE RATE OF INTEREST.—The Secretary of the
Treasury shall make the first rate determination at the
time of the first advance under this section and shall reset

31So0 in law.
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the rate again for all advances on each anniversary of the

first advance. The interest rate shall be equal to the aver-

age market yield on outstanding marketable obligations of
the United States with remaining periods to maturity
equal to 12 months.

(3) REPAYMENT SCHEDULE.—The Stabilization Fund shall
repay the advances on a first-in, first-out basis, with interest
on the amount repaid, at times and dates determined by the
Board at its discretion. All advances shall be repaid not later
than the date of the seventh anniversary of the first advance
to the Stabilization Fund, unless the Board extends this final
repayment date. The Board shall obtain the concurrence of the
Secretary of the Treasury on any proposed extension, including
the terms and conditions of the extended repayment and any
additional advances.

(d) ASSESSMENT AUTHORITY.—

(1) ASSESSMENTS RELATING TO EXPENDITURES UNDER SUB-
SECTION (B).—In order to make expenditures, as described in
subsection (b), the Board may assess a special premium with
respect to each insured credit union in an aggregate amount
that is reasonably calculated to make any pending or future
expenditure described in subsection (b), which premium shall
be due and payable not later than 60 days after the date of the
assessment. In setting the amount of any assessment under
this subsection, the Board shall take into consideration any po-
tential impact on credit union earnings that such an assess-
ment may have.

(2) SPECIAL PREMIUMS RELATING TO REPAYMENTS UNDER
SUBSECTION (C)3).—Not later than 90 days before the scheduled
date of each repayment described in subsection (c)(3), the
Board shall set the amount of the upcoming repayment and
shall determine whether the Stabilization Fund will have suffi-
cient funds to make the repayment. If the Stabilization Fund
is not likely to have sufficient funds to make the repayment,
the Board shall assess with respect to each insured credit
union a special premium, which shall be due and payable not
later than 60 days after the date of the assessment, in an ag-
gregate amount calculated to ensure that the Stabilization
Fund is able to make the required repayment.

(3) COMPUTATION.—Any assessment or premium charge for
an insured credit union under this subsection shall be stated
as a percentage of its insured shares, as represented on the
previous call report of that insured credit union. The percent-
age shall be identical for each insured credit union. Any in-
sured credit union that fails to make timely payment of the as-
sessment or special premium is subject to the procedures and
penalties described under subsections (d), (e), and (f) of section
202.

(e) DISTRIBUTIONS FROM INSURANCE FUND.—At the end of any
calendar year in which the Stabilization Fund has an outstanding
advance from the Treasury, the Insurance Fund is prohibited from
making the distribution to insured credit unions described in sec-
tion 202(c)(3). In lieu of the distribution described in that section,
the Insurance Fund shall make a distribution to the Stabilization
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Fund of the maximum amount possible that does not reduce the In-
surance Fund’s equity ratio below the normal operating level and
does not reduce the Insurance Fund’s available assets ratio below
1.0 percent.

(f) INVESTMENT OF STABILIZATION FUND ASSETS.—The Board
may request the Secretary of the Treasury to invest such portion
of the Stabilization Fund as is not, in the Board’s judgment, re-
quired to meet the current needs of the Stabilization Fund. Such
investments shall be made by the Secretary of the Treasury in pub-
lic debt securities, with maturities suitable to the needs of the Sta-
bilization Fund, as determined by the Board, and bearing interest
at a rate determined by the Secretary of the Treasury, taking into
consideration current market yields on outstanding marketable ob-
ligations of the United States of comparable maturity.

(g) REPORTS.—The Board shall submit an annual report to
Congress on the financial condition and the results of the operation
of the Stabilization Fund. The report is due to Congress within 30
days after each anniversary of the first advance made under sub-
section (c)(1). Because the Fund will use advances from the Treas-
ury to meet corporate stabilization costs with full repayment of bor-
rowings to Treasury at the Board’s discretion not due until 7 years
from the initial advance, to the extent operating expenses of the
Fund exceed income, the financial condition of the Fund may re-
flect a deficit. With planned and required future repayments, the
Board shall resolve all deficits prior to termination of the Fund.

(h) CLOSING OF STABILIZATION FUND.—Within 90 days fol-
lowing the seventh anniversary of the initial Stabilization Fund ad-
vance, or earlier at the Board’s discretion, the Board shall dis-
tribute any funds, property, or other assets remaining in the Sta-
bilization Fund to the Insurance Fund and shall close the Stabiliza-
tion Fund. If the Board extends the final repayment date as per-
mitted under subsection (c)(3), the mandatory date for closing the
Stabilization Fund shall be extended by the same number of days.

TITLE III—CENTRAL LIQUIDITY FACILITY

SEc. 301. [12 U.S.C. 1795] The Congress finds that the estab-
lishment of a National Credit Union Central Liquidity Facility is
needed to improve general financial stability by meeting the liquid-
ity needs of credit unions and thereby encourage savings, support
consumer and mortgage lending, and provide basic financial re-
sources to all segments of the economy.

DEFINITIONS

SEc. 302. [12 U.S.C. 1795a] As used in this title, the term—
(1) “liquidity needs” means the needs of credit unions pri-
marily serving natural persons for—
(A) short-term adjustment credit available to assist in
meeting temporary requirements for funds or to cushion
more persistent outflows of funds pending an orderly ad-
justment of credit union assets and liabilities;
(B) seasonal credit available for longer periods to as-
sist in meeting seasonal needs for funds arising from a
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combination of expected patterns of movement in share
and deposit accounts and loans; and

(C) protracted adjustment credit available in the event
of unusual or emergency circumstances of a longer term
nature resulting from national, regional or local difficul-
ties;

(2) “Central Liquidity Facility” or “Facility” means the Na-
tional Credit Union Central Liquidity Facility;

(3) “paid-in and unimpaired capital and surplus” means
the balance of the paid-in share accounts and deposits as of a
given date, less any loss that may have been incurred for
which there is no reserve or which has not been charged
against undivided earnings, plus the credit balance (or less the
debit balance) of the undivided earnings account as of a given
date, after all losses have been provided for and net earnings
or net losses have been added thereto or deducted therefrom.
Reserves shall not be considered as part of surplus; and

(4) “member” means a Regular or an Agent member of the
Facility.

ESTABLISHMENT OF THE NATIONAL CREDIT UNION ADMINISTRATION
CENTRAL LIQUIDITY FACILITY

SeEc. 303. [12 U.S.C. 1795b] There is hereby created the Na-
tional Credit Union Administration Central Liquidity Facility. The
Central Liquidity Facility, an intrumentality of the United States,
shall exist within the National Credit Union Administration and be
managed by the Board. The United States district court shall have
original jurisdiction over any case to which the Board on behalf of
the Facility is a party, without regard to the amount in con-
troversy.

MEMBERSHIP

SEC. 304. [12 U.S.C. 1795¢c] (a) A credit union primarily serv-
ing natural persons may be a Regular member of the Facility by
subscribing to the capital stock of the Facility in an amount not
less than one-half of 1 per centum of the credit union’s paid-in and
unimpaired capital and surplus.

(b) A credit union or group of credit unions, primarily serving
other credit unions, may be an Agent member of the Facility by—

(1) obtaining the approval of the Board,;

(2) subscribing to the capital stock of the Facility in an
amount not less than one-half of 1 per centum of the paid-in
and unimpaired capital and surplus of all those credit unions
which primarily serve natural persons, which are members of
such credit union or of any credit union comprising such credit
union group, and which are not regular members;

(3) agreeing to comply with rules and regulations the
Board shall prescribe with respect to, but not limited to, man-
agement quality, asset and liability safety and soundness, in-
ternal operating and control practices and procedures, and par-
ticipation of natural persons in the affairs of such credit union
or credit union group; and
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(4) agreeing to submit to the supervision of the Board
which shall include, but not be limited to, reporting require-
ments and periodic unrestricted examinations.

(c¢) Stock subscriptions provided for in subsections (a) and (b)(2)
of this section shall be—

(1) based on an arithmetic average of paid-in capital and
surplus over the six months preceding application and mem-
bership; and

(2) adjusted at the close of each calendar year in accord-
ance with an arithmetic average of paid-in capital and surplus
over a period determined by the Board.

(d) An Agent member of the Facility shall perform for its mem-
ber credit unions those functions required by the Board to carry out
this title.

(e)(1) A member of the Facility whose capital stock subscription
constitutes less than 5 per centum of such stock outstanding, may
withdraw from membership in the Facility six months after noti-
fying the Board of its intention to do so.

(2) A member of the Facility whose capital stock subscription
constitutes 5 per centum or more of such stock outstanding, may
withdraw from membership in the Facility twenty-four months
after notifying the Board of its intention to do so.

(3) The Board may terminate membership in the Facility if,
after opportunity for a hearing, the Board determines a member
has failed to comply with any provision of this title or regulation
issued pursuant thereto.

CAPITAL STOCK

SEc. 305. [12 U.S.C. 1795d] (a) As soon as practicable, the
Board shall open books for subscriptions to the capital stock of the
Facility. The mininum subscription shall be $50.

(b) The capital stock of the Facility—

(1) shall be divided into shares having a par value of $50
each;

(2) shall be paid for with cash or with securities of the
United States or any Agency thereof in accordance with re-
quirements the Board may impose;

(3) shall share in dividend distributions at rates deter-
mined by the Board. However, rates on the required capital
stock shall be without preference; and

(4) shall not be transferred or hypothecated except as pro-
vided for herein.

(¢) When circumstances require that all or a portion of a mem-
ber’s stock be redeemed by the Facility, the Board shall pay an
amount equal to what the member originally paid for the stock less
any amount owed by the member to the Facility.

(d) At least one-half of the payment for the subscription
amount required for membership under section 304 of this title
shall be transferred to the Facility. The remainder may be held by
the member on call of the Board and shall be invested in assets
designated by the Board.

(e) A credit union or credit union group that becomes a mem-
ber of the Facility later than six months after the date the Board
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opens books for capital stock subscriptions, may not borrow or re-
ceive advances from the Facility without approval by the Board for
a period of six months after becoming a member.

EXTENSIONS OF CREDIT

SEC. 306. [12 U.S.C. 1795¢] (a)(1) A member may apply for an
extension of credit from the Facility to meet its liquidity needs. The
Board shall approve or deny any such application within five work-
ing days after receiving it. The Board shall not approve an applica-
}:‘icl)n for credit the intent of which is to expand credit union port-

olios.

(2) The Board may advance funds to a member on terms and
conditions prescribed by the Board after giving due consideration
to creditworthiness.

(3) The Board shall not advance funds for the benefit of a cred-
it union whose share or deposit accounts are insured by a State
share or deposit guaranty credit union, insurance corporation, or
guaranty association, without consultation with the appropriate
State share or deposit guaranty credit union, insurance corpora-
tion, or guaranty association.

(b) The Secretary of the Treasury is authorized to lend to the
Facility up to $500,000,000, in the event the Board certifies to the
Secretary that the Facility does not have sufficient funds to meet
liquidity needs of credit unions. Any such loan shall bear an inter-
est rate not greater than one-eighth of 1 per centum above the cur-
rent average market yield on outstanding obligations of the United
States with remaining time to maturity comparable to the maturity
of such loan. The authority of the Secretary to lend under this sub-
section shall be limited to such extent or in such amounts as are
provided in advance in appropriation Acts.

POWERS OF THE ADMINISTRATOR

SEc. 307. [12 U.S.C. 1795f] (a) The Board on behalf of the Fa-
cility shall have the ability to—

(1) prescribe the manner in which the general business of
the Facility shall be conducted;

(2) prescribe rules and regulations to carry out this title;

(3) determine the expenditures incurred by the Adminis-
tration to carry out this title, and the expenditures incurred by
the Facility to carry out titles I and II of this Act, and annually
assess the Facility and the Administration accordingly;

(4) borrow from—

(A) any source, provided that the total face value of
these obligations shall not exceed twelve times the sub-
scribed capital stock and surplus of the Facility; and

(B) the National Credit Union Share Insurance Fund
up to $500,000 to defray initial organizational and oper-
ating expenses of the Facility at such rates and terms con-
sistent with prevailing market conditions;

(5) guarantee performance of the terms of any financial ob-
ligation of a member but only when such obligation bears a
clear and conspicuous notice on its face that only the resources
of the Facility underlie such guarantee;
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(6) purchase any asset from a member with the member’s
endorsement;

(7) invest in obligations of the United States or any agency
thereof;

(8) make deposits in federally insured financial institutions
and make investments in shares or deposits of credit unions;

(9) sue and be sued, complain, and defend, in any State or
Federal court;

(10 adopt a seal;

(11) pursue to final disposition by way of compromise or
otherwise claims both for and against the United States (other
than tort claims, claims involving administrative expenses, and
claims in excess of $5,000 arising out of contracts for construc-
tion, repairs, and the purchase of supplies and materials)
which are not in litigation and have not been referred to the
Department of Justice;

(12) appoint officers and employees to assist in carrying
out this title, who shall be appointed subject to the provisions
of title 5, United States Code;

(13) conduct business, carry on operations, have offices,
and exercise the powers granted by this title in any State or
territory;

(14) lease, purchase, or otherwise acquire and own, hold,
improve, use, or otherwise deal in and with property, real, per-
sonal, or mixed, or any interest therein, wherever situated;

(15) enter into contracts with any public or private organi-
zation, partnership, corporation, or individual;

(16) advance funds on a fully secured basis to a State cred-
it union share or deposit insurance corporation, guaranty cred-
it union, or guaranty association. Such advance shall not ex-
ceed twelve months in maturity, shall be relent at an interest
rate not exceeding that imposed by the Facility, and shall not
be renewable;

(17) exercise such incidental powers as shall be necessary
or requisite to enable it to carry out effectively the purposes for
which the facility is incorporated; and

(18) advance funds to the National Credit Union Share In-
surance Fund under such terms and conditions as may be es-
tablished by the Board.

(b)(1) The Board may authorize the Central Liquidity Facility
or its Agent members, subject to such rules and regulations, includ-
ing definitions of terms used in this subsection, as the Board shall
from time to time prescribe, to be drawees of, and to engage in, or
be agents or intermediaries for, or otherwise participate or assist
in, the collection and settlement of (including presentment, clear-
ing, and payment of, and remitting for), checks, share drafts, or
any other negotiable or nonnegotiable items or instruments of pay-
ment drawn on or issued by members of the Central Liquidity Fa-
cility, any of its Agent members, or any other credit union eligible
to become a member of the Central Liquidity Facility, and to have
such incidental powers as the Board shall find necessary for the ex-
ercise of any such authorization.

(2) The Central Liquidity Facility or its Agent members shall
make charges, to be determined and regulated by the Board con-
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sistent with the principles set forth in section 11A(c) of the Federal
Reserve Act, or utilize the services of, or act as agent for, or be a
member of, a Federal Reserve bank, clearinghouse, or any other
public or private financial institution or other agency, in the exer-
cise of any powers or functions pursuant to this subsection.

(3) The Board is authorized, with respect to participation in
the collection and settlement of any items by the Central Liquidity
Facililty or by its Agent members, and with respect to the collec-
tion and settlement (including payment by the payor institution) of
items payable by members of the Central Liquidity Facility or of
any of its Agent members, to prescribe rules and regulations re-
garding the rights, powers, responsibilities, duties, and liabilities,
including standards relating thereto, of such entities and other par-
ties to any such items or their collection and settlement. In pre-
scribing such rules and regulations, the Board may adopt or apply,
in whole or in part, general banking usage and practices, and, in
instances or respects in which they would otherwise not be applica-
ble, Federal Reserve regulations and operating letters, the Uniform
Commercial Code, and clearinghouse rules.

DEPOSITORIES, CUSTODIANS, AND FISCAL AGENTS

SEC. 308. [12 U.S.C. 1795g] The Federal Reserve Banks are
authorized to act as depositories, custodians and/or fiscal agents for
the Central Liquidity Facility in the general performance of its
powers conferred by this title. Each Federal Reserve Bank when
designated by the Board as fiscal agent for the Central Liquidity
Facility, shall be entitled to be reimbursed for all expenses in-
curred as such fiscal agent.

AUDIT OF FINANCIAL TRANSACTIONS

SEc. 309. [12 U.S.C. 1795h] The Comptroller General of the
United States shall audit the Central Liquidity Facility under such
rules and regulations as the Comptroller may prescribe.

ANNUAL REPORT

SEc. 310. [12 U.S.C. 179511 The annual report required by sec-
tion 102(d) shall include a full report of the activities of the Facil-
ity.

AGENT OF THE FEDERAL RESERVE SYSTEM

SEc. 311. [12 U.S.C. 1795j]1 The facility is authorized to act
upon the request of the Board of Governors of the Federal Reserve
System as an agent of the Federal Reserve System in matters per-
taining to credit unions under such terms and conditions as may
ge established by the Board of Governors of the Federal Reserve

ystem.

STATE AND LOCAL TAX EXEMPTION

SEC. 312. (a) [12 U.S.C. 1795k] The Cental Liquidity Facility,
and its franchise, activities, capital reserves, surplus, and income,
shall be exempt from all State and local taxation now or hereafter
imposed, other than taxes on real property held by the Facility (to
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the same extent, according to its value, as other similar property
held by other persons is taxed).

(b)(1) Except as provided in paragraph (2), the notes, bonds,
debentures, and other obligations issued on behalf of the Central
Liquidity Facility and the income therefrom shall be exempt from
all State and local taxation now or hereafter imposed.

(2) Any obligation described in paragraph (1) shall not be ex-
empt from State or local gift, estate, inheritance, legacy, succession,
or other wealth transfer taxes.

(¢) For purposes of this section—

(1) the term “State” includes the District of Columbia; and

(2) taxes imposed by counties or muncipalities, or any ter-
ritory, dependency, or possession of the United States shall be
treated as local taxes.
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