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SECURITIES EXCHANGE ACT OF 1934

[References in brackets [] are to title 15, United States Code]

[As Amended Through P.L. 114-113, Enacted December 18, 2015]

AN ACT To provide for the regulation of securities exchanges and of over-the-
counter markets operating in interstate and foreign commerce and through the
mails, to prevent inequitable and unfair practices on such exchanges and markets,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—REGULATION OF SECURITIES EXCHANGES

SHORT TITLE

SECTION 1. [78a] This Act may be cited as the “Securities Ex-
change Act of 1934”.

NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE !

SEC. 2. [78b] For the reasons hereinafter enumerated, trans-
actions in securities as commonly conducted upon securities ex-

1Section 7 of the Insider Trading and Securities Fraud Enforcement Act (15 U.S.C. 78b note;
P.L. 100-704) contained the following additional provisions:

SEC. 7. SECURITIES LAWS STUDY.

(a) FINDINGS.—The Congress finds that—

(1) recent disclosures of securities fraud and insider trading have caused public concern
about the adequacy of Federal securities laws, rules, and regulations;

(2) Federal securities laws, rules, and regulations have not undergone a comprehensive
and exhaustive review since the advent of the modern international, institutionalized secu-
rities market;

(3) since that review, the volume of securities transactions and the nature of the securi-
ties industry have changed dramatically; and

(4) there is an important national interest in maintaining fair and orderly securities trad-
ing, assuring the fairness of securities transactions and markets and protecting investors.

(b) STUDY AND INVESTIGATION REQUIRED.—

(1) GENERAL REQUIREMENT.—The Securities and Exchange Commission shall, subject to
the availability of funds appropriated pursuant to subsection (d), make a study and inves-
tigation of the adequacy of the Federal securities laws and rules and regulations thereunder
for the protection of the public interest and the interests of investors.

(2) REQUIRED SUBJECTS FOR STUDY AND INVESTIGATION.—Such study and investigation
shall include an analysis of—

(A) the extent of improper trading while in possession of insider information, such
as trading with advance knowledge of tender offers or forthcoming announcements of
material financial information;

(B) the adequacy of surveillance methods and technologies of brokers, dealers, and
self-regulatory organizations;

(C) the adequacy of cooperation between the Federal, State, and foreign enforcement
authorities concerning securities laws enforcement; and

(D) impediments to the fairness and orderliness of the securities markets and to im-
provements in the breadth and depth of the capital available to the securities markets,
and additional methods to promote those objectives.

Continued
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changes and over-the-counter markets are affected with a national
public interest which makes it necessary to provide for regulation
and control of such transactions and of practices and matters re-
lated thereto, including transactions by officers, directors, and prin-
cipal security holders, to require appropriate reports, to remove im-
pediments to and perfect the mechanisms of a national market sys-
tem for securities and a national system for the clearance and set-
tlement of securities transactions and the safeguarding of securities
and funds related thereto, and to impose requirements necessary to
make such regulation and control reasonably complete and effec-
tive, in order to protect interstate commerce, the national credit,
the Federal taxing power, to protect and make more effective the
national banking system and Federal Reserve System, and to in-
sure the maintenance of fair and honest markets in such trans-
actions:

(1) Such transactions (a) are carried on in large volume by the
public generally and in large part originate outside the States in
which the exchanges and over-the-counter markets are located and/
or are affected? by means of the mails and instrumentalities of
interstate commerce; (b) constitute an important part of the cur-
rent of interstate commerce; (c) involve in large part the securities
of issuers engaged in interstate commerce; (d) involve the use of

(3) CONDUCT OF STUDY AND INVESTIGATION.—In conducting the study and investigation
required by this section, the Commission—

(A) may exercise any existing authority to gather information, including all power
and authority the Commission would have if such investigation were being conducted
pursuant to section 21 of the Securities Exchange Act of 1934,

(B) may consult with and obtain such assistance and information from other agencies
in the executive and legislative branches of the Government (including the Department
of Justice) as is necessary to enable the Commission to carry out this section;

(C) may appoint, without regard to the civil service laws, rules, and regulations, such
personnel as the Commission deems advisable to carry out such study and investigation
and to fix their respective rates of compensation without regard to such laws, rules, and
regulations, but no such rate shall exceed the rate payable pursuant to section 5314
of title 5, United States Code; and

(D) may, on a reimbursable basis, use the services of personnel detailed to the Com-
mission from any Federal agency.

(4) SUPPORT FROM OTHER AGENCIES.—(A) The head of any Federal agency—

etail employees to the Commission for the purposes of this section; and

(ii) shall provide to the Commission such information as it requires for the perform-
ance of its functions under this section, consistent with applicable law.

(B) The Comptroller General and the Director of the Office of Technology Assessment are
authorized to assist the Commission in the performance of its functions under this section.

(¢) REPORTS AND INFORMATION TO CONGRESS.—

(1) GENERAL REPORT.—The Commission shall report to the Congress on the results
of its study and investigation within 18 months after the date funds to carry out this
section are appropriated under subsection (d). Such report shall include the Commis-
sion’s recommendations, including such recommendations for legislation as the Commis-
sion deems advisable.

(2) INTERIM INFORMATION TO CONGRESS.—The Commission shall keep the Committee
on Energy and Commerce of the House of Representatives and the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate, and the members thereof, fully informed
on the progress of, and any impediments to completing, the study and investigation re-
quired by this section.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated $5,000,000
to carry out the study and investigation required by this section.

(e) DEFINITIONS.—As used in this section—

(1) the term “Commission” means the Securities and Exchange Commission; and
(2) the term “Federal securities laws” has the meaning given the term securities laws by
section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47)).

2So0 in law. Should be “effected”.

Section 985(b)(1) of Public Law 111-203 provides for an amendment to section 2 by striking
“affected” and inserting “effected”. Such amendment was not executed because the word “af-
fected” appears more than one time in section 2 and it did not specify to which occurrence of
such word to strike.
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credit, directly affect the financing of trade, industry, and transpor-
tation in interstate commerce, and directly affect and influence the
volume of interstate commerce; and affect the national credit.

(2) The prices established and offered in such transactions are
generally disseminated and quoted throughout the United States
and foreign countries and constitute a basis for determining and
establishing the prices at which securities are bought and sold, the
amount of certain taxes owing to the United States and to the sev-
eral States by owners, buyers, and sellers of securities, and the
value of collateral for bank loans.

(3) Frequently the prices of securities on such exchanges and
markets are susceptible to manipulation and control, and the dis-
semination of such prices gives rise to excessive speculation, result-
ing in sudden and unreasonable fluctuations in the prices of securi-
ties which (a) cause alternately unreasonable expansion and unrea-
sonable contraction of the volume of credit available for trade,
transportation, and industry in interstate commerce, (b) hinder the
proper appraisal of the value of securities and thus prevent a fair
calculation of taxes owing to the United States and to the several
States by owners, buyers, and sellers of securities, and (c) prevent
the fair valuation of collateral for bank loans and/or obstruct the
effective operation of the national banking system and Federal Re-
serve System.

(4) National emergencies, which produce widespread unemploy-
ment and the dislocation of trade, transportation, and industry,
and which burden interstate commerce and adversely affect the
general welfare, are precipitated, intensified, and prolonged by ma-
nipulation and sudden and unreasonable fluctuations of security
prices and by excessive speculation on such exchanges and mar-
kets, and to meet such emergencies the Federal Government is put
to such great expense as to burden the national credit.

DEFINITIONS AND APPLICATION OF TITLE

SEC. 3. [78c] (a) When used in this title, unless the context
otherwise requires—

(1) The term “exchange” means any organization, associa-
tion, or group of persons, whether incorporated or unincor-
porated, which constitutes, maintains, or provides a market
place or facilities for bringing together purchasers and sellers
of securities or for otherwise performing with respect to securi-
ties the functions commonly performed by a stock exchange as
that term is generally understood, and includes the market
place and the market facilities maintained by such exchange.

(2) The term “facility” when used with respect to an ex-
change includes its premises, tangible or intangible property
whether on the premises or not, any right to the use of such
premises or property or any service thereof for the purpose of
effecting or reporting a transaction on an exchange (including,
among other things, any system of communication to or from
the exchange, by ticker or otherwise, maintained by or with
the consent of the exchange), and any right of the exchange to
the use of any property or service.
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(3)(A) The term “member” when used with respect to a na-
tional securities exchange means (i) any natural person per-
mitted to effect transactions on the floor of the exchange with-
out the services of another person acting as broker, (ii) any
registered broker or dealer with which such a natural person
is associated, (iii) any registered broker or dealer permitted to
designate as a representative such a natural person, and (iv)
any other registered broker or dealer which agrees to be regu-
lated by such exchange and with respect to which the exchange
undertakes to enforce compliance with the provisions of this
title, the rules and regulations thereunder, and its own rules.
For purposes of sections 6(b)(1), 6(b)(4), 6(b)(6), 6(b)(7), 6(d),
17(d), 19(d), 19(e), 19(g), 19(h), and 21 of this title, the term
“member” when used with respect to a national securities ex-
change also means, to the extent of the rules of the exchange
specified by the Commission, any person required by the Com-
mission to comply with such rules pursuant to section 6(f) of
this title.

(B) The term “member” when used with respect to a reg-
istered securities association means any broker or dealer who
agrees to be regulated by such association and with respect to
whom the association undertakes to enforce compliance with
the provisions of this title, the rules and regulations there-
under, and its own rules.

(4) BROKER.—

(A) IN GENERAL.—The term “broker” means any per-
son engaged in the business of effecting transactions in se-
curities for the account of others.

(B) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank
shall not be considered to be a broker because the bank en-
gages in any one or more of the following activities under
the conditions described:

(i) THIRD PARTY BROKERAGE ARRANGEMENTS.—The
bank enters into a contractual or other written ar-
rangement with a broker or dealer registered under
this title under which the broker or dealer offers bro-
kerage services on or off the premises of the bank if—

(I) such broker or dealer is clearly identified
as the person performing the brokerage services;

(IT) the broker or dealer performs brokerage
services in an area that is clearly marked and, to
the extent practicable, physically separate from
the routine deposit-taking activities of the bank;

(ITT) any materials used by the bank to adver-
tise or promote generally the availability of bro-
kerage services under the arrangement clearly in-
dicate that the brokerage services are being pro-
vided by the broker or dealer and not by the bank;

(IV) any materials used by the bank to adver-
tise or promote generally the availability of bro-
kerage services under the arrangement are in
compliance with the Federal securities laws before
distribution;
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(V) bank employees (other than associated
persons of a broker or dealer who are qualified
pursuant to the rules of a self-regulatory organiza-
tion) perform only clerical or ministerial functions
in connection with brokerage transactions includ-
ing scheduling appointments with the associated
persons of a broker or dealer, except that bank
employees may forward customer funds or securi-
ties and may describe in general terms the types
of investment vehicles available from the bank
and the broker or dealer under the arrangement,;

(VI) bank employees do not receive incentive
compensation for any brokerage transaction un-
less such employees are associated persons of a
broker or dealer and are qualified pursuant to the
rules of a self-regulatory organization, except that
the bank employees may receive compensation for
the referral of any customer if the compensation is
a nominal one-time cash fee of a fixed dollar
amount and the payment of the fee is not contin-
gent on whether the referral results in a trans-
action;

(VII) such services are provided by the broker
or dealer on a basis in which all customers that
receive any services are fully disclosed to the
broker or dealer;

(VIII) the bank does not carry a securities ac-
count of the customer except as permitted under
clause (ii) or (viii) of this subparagraph; and

(IX) the bank, broker, or dealer informs each
customer that the brokerage services are provided
by the broker or dealer and not by the bank and
that the securities are not deposits or other obli-
gations of the bank, are not guaranteed by the
bank, and are not insured by the Federal Deposit
Insurance Corporation.

(ii)) TrusT ACTIVITIES.—The bank effects trans-

actions in a trustee capacity, or effects transactions in
a fiduciary capacity in its trust department or other
department that is regularly examined by bank exam-
iners for compliance with fiduciary principles and
standards, and—

(I) is chiefly compensated for such trans-
actions, consistent with fiduciary principles and
standards, on the basis of an administration or
annual fee (payable on a monthly, quarterly, or
other basis), a percentage of assets under manage-
ment, or a flat or capped per order processing fee
equal to not more than the cost incurred by the
bank in connection with executing securities
transactions for trustee and fiduciary customers,
or any combination of such fees; and

(IT) does not publicly solicit brokerage busi-
ness, other than by advertising that it effects
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transactions in securities in conjunction with ad-
vertising its other trust activities.
(iii) PERMISSIBLE SECURITIES TRANSACTIONS.—The

bank effects transactions in—

(I) commercial paper, bankers acceptances, or
commercial bills;

(IT) exempted securities;

(III) qualified Canadian government obliga-
tions as defined in section 5136 of the Revised
Statutes, in conformity with section 15C of this
title and the rules and regulations thereunder, or
obligations of the North American Development
Bank; or

(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.

(iv) CERTAIN STOCK PURCHASE PLANS.—

(I) EMPLOYEE BENEFIT PLANS.—The bank ef-
fects transactions, as part of its transfer agency
activities, in the securities of an issuer as part of
any pension, retirement, profit-sharing, bonus,
thrift, savings, incentive, or other similar benefit
plan for the employees of that issuer or its affili-
ates (as defined in section 2 of the Bank Holding
Company Act of 1956), if the bank does not solicit
transactions or provide investment advice with re-
spect to the purchase or sale of securities in con-
nection with the plan.

(II) DIVIDEND REINVESTMENT PLANS.—The
bank effects transactions, as part of its transfer
agency activities, in the securities of an issuer as
pfart of that issuer’s dividend reinvestment plan,
1 —

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission.

(ITI) IsSUER PLANS.—The bank effects trans-
actions, as part of its transfer agency activities, in
the securities of an issuer as part of a plan or pro-
gram for the purchase or sale of that issuer’s
shares, if—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan or program; and

(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
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for odd-lot holders or plans registered with

the Commission.

(IV) PERMISSIBLE DELIVERY OF MATERIALS.—
The exception to being considered a broker for a
bank engaged in activities described in subclauses
(I), (II), and (III) will not be affected by delivery
of written or electronic plan materials by a bank
to employees of the issuer, shareholders of the
issuer, or members of affinity groups of the issuer,
so long as such materials are—

(aa) comparable in scope or nature to that
permitted by the Commission as of the date of
the enactment of the Gramm-Leach-Bliley
Act3; or

(bb) otherwise permitted by the Commis-
sion.

(v) SWEEP ACCOUNTS.—The bank effects trans-

actions as part of a program for the investment or re-
investment of deposit funds into any no-load, open-end
management investment company registered under
the Investment Company Act of 1940 that holds itself
out as a money market fund.

(vi) AFFILIATE TRANSACTIONS.—The bank effects

transactions for the account of any affiliate of the
bank (as defined in section 2 of the Bank Holding
Company Act of 1956) other than—

(I) a registered broker or dealer; or

(IT) an affiliate that is engaged in merchant
banking, as described in section 4(k)(4)(H) of the
Bank Holding Company Act of 1956.

(vii) PRIVATE SECURITIES OFFERINGS.—The bank—

(I) effects sales as part of a primary offering
of securities not involving a public offering, pursu-
ant to section 3(b), 4(2), or 4(5) of the Securities
Act of 1933 or the rules and regulations issued
thereunder;

(II) at any time after the date that is 1 year
after the date of the enactment of the Gramm-
Leach-Bliley Act3, is not affiliated with a broker
or dealer that has been registered for more than
1 year in accordance with this Act, and engages in
dealing, market making, or underwriting activi-
ties, other than with respect to exempted securi-
ties; and

(ITI) if the bank is not affiliated with a broker
or dealer, does not effect any primary offering de-
scribed in subclause (I) the aggregate amount of
which exceeds 25 percent of the capital of the
bank, except that the limitation of this subclause
shall not apply with respect to any sale of govern-
ment securities or municipal securities.

he Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106-102; 113 Stat.
1338).
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(viii) SAFEKEEPING AND CUSTODY ACTIVITIES.—

(I) IN GENERAL.—The bank, as part of cus-
tomary banking activities—

(aa) provides safekeeping or custody serv-
ices with respect to securities, including the
exercise of warrants and other rights on be-
half of customers;

(bb) facilitates the transfer of funds or se-
curities, as a custodian or a clearing agency,
in connection with the clearance and settle-
ment of its customers’ transactions in securi-
ties;

(cc) effects securities lending or borrowing
transactions with or on behalf of customers as
part of services provided to customers pursu-
ant to division (aa) or (bb) or invests cash col-
lateral pledged in connection with such trans-
actions;

(dd) holds securities pledged by a cus-
tomer to another person or securities subject
to purchase or resale agreements involving a
customer, or facilitates the pledging or trans-
fer of such securities by book entry or as oth-
erwise provided under applicable law, if the
bank maintains records separately identifying
the securities and the customer; or

(ee) serves as a custodian or provider of
other related administrative services to any
individual retirement account, pension, retire-
ment, profit sharing, bonus, thrift savings, in-
centive, or other similar benefit plan.

(II) EXCEPTION FOR CARRYING BROKER ACTIVI-
TIES.—The exception to being considered a broker
for a bank engaged in activities described in sub-
clause (I) shall not apply if the bank, in connec-
tion with such activities, acts in the United States
as a carrying broker (as such term, and different
formulations thereof, are used in section 15(c)(3)
of this title and the rules and regulations there-
under) for any broker or dealer, unless such car-
rying broker activities are engaged in with respect
to government securities (as defined in paragraph
(42) of this subsection).

(ix) IDENTIFIED BANKING PRODUCTS.—The bank ef-
fects transactions in identified banking products as de-
fined in section 206 of the Gramm-Leach-Bliley Act.

(x) MuUNICIPAL SECURITIES.—The bank effects
transactions in municipal securities.

(xi) DE MINIMIS EXCEPTION.—The bank effects,
other than in transactions referred to in clauses (i)
through (x), not more than 500 transactions in securi-
ties in any calendar year, and such transactions are
not effected by an employee of the bank who is also an
employee of a broker or dealer.
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(C) EXECUTION BY BROKER OR DEALER.—The exception
to being considered a broker for a bank engaged in activi-
ties described in clauses (ii), (iv), and (viii) of subpara-
graph (B) shall not apply if the activities described in such
provisions result in the trade in the United States of any
security that is a publicly traded security in the United
States, unless—

(i) the bank directs such trade to a registered
broker or dealer for execution;

(i1) the trade is a cross trade or other substan-
tially similar trade of a security that—

(I) is made by the bank or between the bank
and an affiliated fiduciary; and

(IT) is not in contravention of fiduciary prin-
ciples established under applicable Federal or

State law; or

(iii) the trade is conducted in some other manner
permitted under rules, regulations, or orders as the
Commission may prescribe or issue.

(D) FIDUCIARY CAPACITY.—For purposes of subpara-
graph (B)(ii), the term “fiduciary capacity” means—

(1) in the capacity as trustee, executor, adminis-
trator, registrar of stocks and bonds, transfer agent,
guardian, assignee, receiver, or custodian under a uni-
form gift to minor act, or as an investment adviser if
the bank receives a fee for its investment advice;

(i1) in any capacity in which the bank possesses
investment discretion on behalf of another; or

(iii) in any other similar capacity.

(E) EXCEPTION FOR ENTITIES SUBJECT TO SECTION
15(e).—The term “broker” does not include a bank that—

(i) was, on the day before the date of enactment
of the Gramm-Leach-Bliley Act4, subject to section
15(e); and

(i) is subject to such restrictions and require-
ments as the Commission considers appropriate.

(F) JOINT RULEMAKING REQUIRED.—The Commission
and the Board of Governors of the Federal Reserve System
shall jointly adopt a single set of rules or regulations to
implement the exceptions in subparagraph (B).

(5) DEALER.—

(A) IN GENERAL.—The term “dealer” means any person
engaged in the business of buying and selling securities
(not including security-based swaps, other than security-
based swaps with or for persons that are not eligible con-
tract participants) for such person’s own account through
a broker or otherwise.

(B) EXCEPTION FOR PERSON NOT ENGAGED IN THE BUSI-
NESS OF DEALING.—The term “dealer” does not include a
person that buys or sells securities (not including security-
based swaps, other than security-based swaps with or for

4 The Gramm-Leach-Bliley Act was enacted on November 12, 1999 (P.L. 106-102; 113 Stat.
1338).
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persons that are not eligible contract participants) for such
person’s own account, either individually or in a fiduciary
capacity, but not as a part of a regular business.

(C) EXCEPTION FOR CERTAIN BANK ACTIVITIES.—A bank

shall not be considered to be a dealer because the bank en-
gages in any of the following activities under the condi-
tions described:

(i) PERMISSIBLE SECURITIES TRANSACTIONS.—The
bank buys or sells—

(I) commercial paper, bankers acceptances, or
commercial bills;

(II) exempted securities;

(IIT) qualified Canadian government obliga-
tions as defined in section 5136 of the Revised
Statutes of the United States, in conformity with
section 15C of this title and the rules and regula-
tions thereunder, or obligations of the North
American Development Bank; or

(IV) any standardized, credit enhanced debt
security issued by a foreign government pursuant
to the March 1989 plan of then Secretary of the
Treasury Brady, used by such foreign government
to retire outstanding commercial bank loans.

(i1) INVESTMENT, TRUSTEE, AND FIDUCIARY TRANS-
ACTIONS.—The bank buys or sells securities for invest-
ment purposes—

(I) for the bank; or

(II) for accounts for which the bank acts as a
trustee or fiduciary.

(iii) ASSET-BACKED TRANSACTIONS.—The bank en-
gages in the issuance or sale to qualified investors,
through a grantor trust or other separate entity, of se-
curities backed by or representing an interest in notes,
drafts, acceptances, loans, leases, receivables, other
obligations (other than securities of which the bank is
not the issuer), or pools of any such obligations pre-
dominantly originated by—

(I) the bank;

(II) an affiliate of any such bank other than
a broker or dealer; or

(ITT) a syndicate of banks of which the bank is
a member, if the obligations or pool of obligations
consists of mortgage obligations or consumer-re-
lated receivables.

(iv) IDENTIFIED BANKING PRODUCTS.—The bank
buys or sells identified banking products, as defined in
section 206 of the Gramm-Leach-Bliley Act.

(6) The term “bank” means (A) a banking institution orga-

nized under the laws of the United States or a Federal savings
association, as defined in section 2(5) of the Home Owners’
Loan Act, (B) a member bank of the Federal Reserve System,
(C) any other banking institution or savings association, as de-
fined in section 2(4) of the Home Owners’ Loan Act, whether
incorporated or not, doing business under the laws of any State
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or of the United States, a substantial portion of the business
of which consists of receiving deposits or exercising fiduciary
powers similar to those permitted to national banks under the
authority of the Comptroller of the Currency pursuant to the
first section of Public Law 87-722 (12 U.S.C. 92a), and which
is supervised and examined by State or Federal authority hav-
ing supervision over banks or savings associations, and which
is not operated for the purpose of evading the provisions of this
title, and (D) a receiver, conservator, or other liquidating agent
of any institution or firm included in clauses (A), (B), or (C) of
this paragraph.>

(7) The term “director” means any director of a corporation
or any person performing similar functions with respect to any
organization, whether incorporated or unincorporated.

(8) The term “issuer” means any person who issues or pro-
poses to issue any security; except that with respect to certifi-
cates of deposit for securities, voting-trust certificates, or col-
lateral-trust certificates, or with respect to certificates of inter-
est or shares in an unincorporated investment trust not having
a board of directors or of the fixed, restricted management, or
unit type, the term “issuer” means the person or persons per-
forming the acts and assuming the duties of depositor or man-
ager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued; and ex-
cept that with respect to equipment-trust certificates or like se-
curities, the term “issuer” means the person by whom the
equipment or property is, or is to be, used.

(9) The term “person” means a natural person, company,
government, or political subdivision, agency, or instrumentality
of a government.

(10) The term “security” means any note, stock, treasury
stock, security future, security-based swap, bond, debenture,
certificate of interest or participation in any profit-sharing
agreement or in any oil, gas, or other mineral royalty or lease,
any collateral-trust certificate, preorganization certificate or
subscription, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, any put,
call, straddle, option, or privilege on any security, certificate of
deposit, or group or index of securities (including any interest
therein or based on the value thereof), or any put, call, strad-
dle, option, or privilege entered into on a national securities ex-
change relating to foreign currency, or in general, any instru-
ment commonly known as a “security”; or any certificate of in-
terest or participation in, temporary or interim certificate for,
receipt for, or warrant or right to subscribe to or purchase, any
of the foregoing; but shall not include currency or any note,
draft, bill of exchange, or banker’s acceptance which has a ma-
turity at the time of issuance of not exceeding nine months, ex-
clusive of days of grace, or any renewal thereof the maturity
of which is likewise limited.

(11) The term “equity security” means any stock or similar
security; or any security future on any such security; or any se-

5Replaced by 12 U.S.C. 92a. [Printed in appendix to this volume.]
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curity convertible, with or without consideration, into such a
security, or carrying any warrant or right to subscribe to or
purchase such a security; or any such warrant or right; or any
other security which the Commission shall deem to be of simi-
lar nature and consider necessary or appropriate, by such rules
and regulations as it may prescribe in the public interest or for
the protection of investors, to treat as an equity security.

(12)(A) The term “exempted security” or “exempted securi-
ties” includes—
(i) government securities, as defined in paragraph (42)
of this subsection;
(i1) municipal securities, as defined in paragraph (29)
of this subsection;
(iii) any interest or participation in any common trust
fund or similar fund that is excluded from the definition
of the term “investment company” under section 3(c)(3) of
the Investment Company Act of 1940;
(iv) any interest or participation in a single trust fund,
or a collective trust fund maintained by a bank, or any se-
curity arising out of a contract issued by an insurance
company, which interest, participation, or security is
issued in connection with a qualified plan as defined in
subparagraph (C) of this paragraph;
(v) any security issued by or any interest or participa-
tion in any pooled income fund, collective trust fund, col-
lective investment fund, or similar fund that is excluded
from the definition of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company Act of 1940;
(vi) solely for purposes of sections 12, 13, 14, and 16
of this title, any security issued by or any interest or par-
ticipation in any church plan, company, or account that is
excluded from the definition of an investment company
under section 3(c)(14) of the Investment Company Act of
1940; and
(vii) such other securities (which may include, among
others, unregistered securities, the market in which is pre-
dominantly intrastate) as the Commission may, by such
rules and regulations as it deems consistent with the pub-
lic interest and the protection of investors, either uncondi-
tionally or upon specified terms and conditions or for stat-
ed periods, exempt from the operation of any one or more
provisions of this title which by their terms do not apply
to an “exempted security” or to “exempted securities”. ¢
(B)(i) Notwithstanding subparagraph (A)(i) of this para-
graph, government securities shall not be deemed to be “ex-
empted securities” for the purposes of section 17A of this title.

(ii)) Notwithstanding subparagraph (A)@ii) of this para-
graph, municipal securities shall not be deemed to be “exempt-
ed securities” for the purposes of sections 15 and 17A of this
title.

6 Additional exemptions contained at: 12 U.S.C. 1455, 1717, 1719, 1723¢, 20 U.S.C. 1087-2,
1087hh; 22 U.S.C. 283h, 285h, 286k-1, 290i-9, 43 U.S.C. 1625; 45 U.S.C. 270.

May 20, 2016 As Amended Through P.L. 114-113, Enacted December 18, 2015



FACOMP\SEC\SECURITIES EXCHANGE ACT OF 1934. XML

May 20, 2016

13 SECURITIES EXCHANGE ACT OF 1934 Sec. 3

(C) For purposes of subparagraph (A)(iv) of this paragraph,
the term “qualified plan” means (i) a stock bonus, pension, or
profit-sharing plan which meets the requirements for qualifica-
tion under section 401 of the Internal Revenue Code of 1954,7
(il) an annuity plan which meets the requirements for the de-
duction of the employer’s contribution under section 404(a)(2)
of such Code, 8 (ii1) a governmental plan as defined in section
414(d)? of such Code which has been established by an em-
ployer for the exclusive benefit of its employees or their bene-
ficiaries for the purpose of distributing to such employees or
their beneficiaries the corpus and income of the funds accumu-
lated under such plan, if under such plan it is impossible, prior
to the satisfaction of all liabilities with respect to such employ-
ees and their beneficiaries, for any part of the corpus or income
to be used for, or diverted to, purposes other than the exclusive
benefit of such employees or their beneficiaries, or (iv) a church
plan, company, or account that is excluded from the definition
of an investment company under section 3(c)(14) of the Invest-
ment Company Act of 1940, other than any plan described in
clause (i), (ii), or (iii) of this subparagraph which (I) covers em-
ployees some or all of whom are employees within the meaning
of section 401(c) of such Code, or (II) is a plan funded by an
annuity contract described in section 403(b) of such Code. 10

(13) The terms “buy” and “purchase” each include any con-
tract to buy, purchase, or otherwise acquire. For security fu-
tures products, such term includes any contract, agreement, or
transaction for future delivery. For security-based swaps, such
terms include the execution, termination (prior to its scheduled
maturity date), assignment, exchange, or similar transfer or
conveyance of, or extinguishing of rights or obligations under,
a security-based swap, as the context may require.

(14) The terms “sale” and “sell” each include any contract
to sell or otherwise dispose of. For security futures products,
such term includes any contract, agreement, or transaction for
future delivery. For security-based swaps, such terms include
the execution, termination (prior to its scheduled maturity
date), assignment, exchange, or similar transfer or conveyance
of, or extinguishing of rights or obligations under, a security-
based swap, as the context may require.

(15) The term “Commission” means the Securities and Ex-
change Commission established by section 4 of this title.

(16) The term “State” means any State of the United
States, the District of Columbia, Puerto Rico, the Virgin Is-
lands, or any other possession of the United States. 11

(17) The term “interstate commerce” means trade, com-
merce, transportation, or communication among the several
States, or between any foreign country and any State, or be-
tween any State and any place or ship outside thereof. The

726 U.S.C. 401.

826 U.S.C. 404(a)(2).

926 U.S.C. 414(d).

1026 U.S.C. 403(b).

11The words “Philippine Islands” were deleted from the definition of the term “State” on the
basis of Presidential Proclamation No. 2695, effective July 4, 1946 (11 F.R. 7517; 60 Stat. 1352),
which granted Independence to the Philippine Islands.
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term also includes intrastate use of (A) any facility of a na-
tional securities exchange or of a telephone or other interstate
means of communication, or (B) any other interstate instru-
mentality.

(18) The term “person associated with a broker or dealer”
or “associated person of a broker or dealer” means any partner,
officer, director, or branch manager of such broker or dealer (or
any person occupying a similar status or performing similar
functions), any person directly or indirectly controlling, con-
trolled by, or under common control with such broker or dealer,
or any employee of such broker or dealer, except that any per-
son associated with a broker or dealer whose functions are
solely clerical or ministerial shall not be included in the mean-
ing of such term for purposes of section 15(b) of this title (other
than paragraph (6) thereof).

(19) The terms “investment company,’“affiliated per-
son,”“insurance company,”“separate account,” and “company”
have the same meanings as in the Investment Company Act of
1940.

(20) The terms “investment adviser” and “underwriter”
have the same meanings as in the Investment Advisers Act of
1940.

(21) The term “persons associated with a member” or “as-
sociated person of a member” when used with respect to a
member of a national securities exchange or registered securi-
ties association means any partner, officer, director, or branch
manager of such member (or any person occupying a similar
status or performing similar functions), any person directly or
indirectly controlling, controlled by, or under common control
with such member, or any employee of such member.

(22)(A) The term “securities information processor” means
any person engaged in the business of (i) collecting, processing,
or preparing for distribution or publication, or assisting, par-
ticipating in, or coordinating the distribution or publication of,
information with respect to transactions in or quotations for
any security (other than an exempted security) or (ii) distrib-
uting or publishing (whether by means of a ticker tape, a com-
munications network, a terminal display device, or otherwise)
on a current and continuing basis, information with respect to
such transactions or quotations. The term “securities informa-
tion processor” does not include any bona fide newspaper, news
magazine, or business or financial publication of general and
regular circulation, any self-regulatory organization, any bank,
broker, dealer, building and loan, savings and loan, or home-
stead association, or cooperative bank, if such bank, broker,
dealer, association, or cooperative bank would be deemed to be
a securities information processor solely by reason of functions
performed by such institutions as part of customary banking,
brokerage, dealing, association, or cooperative bank activities,
or any common carrier, as defined in section 3 of the Commu-
nications Act of 1934, 12 subject to the jurisdiction of the Fed-
eral Communications Commission or a State commission, as

29¢¢

1247 U.S.C. 153. [Printed in appendix to this volume.]
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defined in section 3 of that Act, unless the Commission deter-
mines that such carrier is engaged in the business of collecting,
processing, or preparing for distribution or publication, infor-
mation with respect to transactions in or quotations for any se-
curity.

(B) The term “exclusive processor” means any securities
information processor or self-regulatory organization which, di-
rectly or indirectly, engages on an exclusive basis on behalf of
any national securities exchange or registered securities asso-
ciation, or any national securities exchange or registered secu-
rities association which engages on an exclusive basis on its
own behalf, in collecting, processing, or preparing for distribu-
tion or publication any information with respect to (i) trans-
actions or quotations on or effected or made by means of any
facility of such exchange or (ii) quotations distributed or pub-
lished by means of any electronic system operated or controlled
by such association.

(23)(A) The term “clearing agency” means any person who
acts as an intermediary in making payments or deliveries or
both in connection with transactions in securities or who pro-
vides facilities for comparison of data respecting the terms of
settlement of securities transactions, to reduce the number of
settlements of securities transactions, or for the allocation of
securities settlement responsibilities. Such term also means
any person, such as a securities depository, who (i) acts as a
custodian of securities in connection with a system for the cen-
tral handling of securities whereby all securities of a particular
class or series of any issuer deposited within the system are
treated as fungible and may be transferred, loaned, or pledged
by bookkeeping entry without physical delivery of securities
certificates, or (ii) otherwise permits or facilitates the settle-
ment of securities transactions or the hypothecation or lending
of securities without physical delivery of securities certificates.

(B) The term “clearing agency” does not include (i) any
Federal Reserve bank, Federal home loan bank, or Federal
land bank; (ii) any national securities exchange or registered
securities association solely by reason of its providing facilities
for comparison of data respecting the terms of settlement of se-
curities transactions effected on such exchange or by means of
any electronic system operated or controlled by such associa-
tion; (iii) any bank, broker, dealer, building and loan, savings
and loan, or homestead association, or cooperative bank if such
bank, broker, dealer, association, or cooperative bank would be
deemed to be a clearing agency solely by reason of functions
performed by such institution as part of customary banking,
brokerage, dealing, association, or cooperative banking activi-
ties, or solely by reason of acting on behalf of a clearing agency
or a participant therein in connection with the furnishing by
the clearing agency of services to its participants or the use of
services of the clearing agency by its participants, unless the
Commission, by rule, otherwise provides as necessary or appro-
priate to assure the prompt and accurate clearance and settle-
ment of securities transactions or to prevent evasion of this
title; (iv) any life insurance company, its registered separate
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accounts, or a subsidiary of such insurance company solely by
reason of functions commonly performed by such entities in
connection with variable annuity contracts or variable life poli-
cies issued by such insurance company or its separate ac-
counts; (v) any registered open-end investment company or
unit investment trust solely by reason of functions commonly
performed by it in connection with shares in such registered
open-end investment company or unit investment trust, or (vi)
any person solely by reason of its performing functions de-
scribed in paragraph 25(E) of this subsection.

(24) The term “participant” when used with respect to a
clearing agency means any person who uses a clearing agency
to clear or settle securities transactions or to transfer, pledge,
lend, or hypothecate securities. Such term does not include a
person whose only use of a clearing agency is (A) through an-
other person who is a participant or (B) as a pledgee of securi-
ties.

(25) The term “transfer agent” means any person who en-
gages on behalf of an issuer of securities or on behalf of itself
as an issuer of securities in (A) countersigning such securities
upon issuance; (B) monitoring the issuance of such securities
with a view to preventing unauthorized issuance, a function
commonly performed by a person called a registrar; (C) reg-
istering the transfer of such securities; (D) exchanging or con-
verting such securities; or (E) transferring record ownership of
securities by bookkeeping entry without physical issuance of
securities certificates. The term “transfer agent” does not in-
clude any insurance company or separate account which per-
forms such functions solely with respect to variable annuity
contracts or variable life policies which it issues or any reg-
istered clearing agency which performs such functions solely
with respect to options contracts which it issues.

(26) The term “self-regulatory organization” means any na-
tional securities exchange, registered securities association, or
registered clearing agency, or (solely for purposes of sections
19(b), 19(c), and 23(b) of this title) the Municipal Securities
Rulemaking Board established by section 15B of this title.

(27) The term “rules of an exchange”, “rules of an associa-
tion”, or “rules of a clearing agency” means the constitution,
articles of incorporation, bylaws, and rules, or instruments cor-
responding to the foregoing, of an exchange, association of bro-
kers and dealers, or clearing agency, respectively, and such of
the stated policies, practices, and interpretations of such ex-
change, association, or clearing agency as the Commission, by
rule, may determine to be necessary or appropriate in the pub-
lic interest or for the protection of investors to be deemed to
be rules of such exchange, association, or clearing agency.

(28) The term “rules of a self-regulatory organization”
means the rules of an exchange which is a national securities
exchange, the rules of an association of brokers and dealers
which is a registered securities association, the rules of a clear-
ing agency which is a registered clearing agency, or the rules
of the Municipal Securities Rulemaking Board.
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(29) The term “municipal securities” means securities
which are direct obligations of, or obligations guaranteed as to
principal or interest by, a State or any political subdivision
thereof, or any agency or instrumentality of a State or any po-
litical subdivision thereof, or any municipal corporate instru-
mentality of one or more States, or any security which is an
industrial development bond (as defined in section 103(c)(2) of
the Internal Revenue Code of 1954)13 the interest on which is
excludable from gross income under section 103(a)(1) of such
Code if, by reason of the application of paragraph (4) or (6) of
section 103(c) of such Code (determined as if paragraphs (4)(A),
(5), and (7)14 were not included in such section 103(c)), para-
graph (1) of such section 103(c) does not apply to such security.

(30) The term “municipal securities dealer” means any per-
son (including a separately identifiable department or division
of a bank) engaged in the business of buying and selling mu-
nicipal securities for his own account, through a broker or oth-
erwise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some fi-
duciary capacity, but not as a part of a regular business;
or

(B) a bank, unless the bank is engaged in the business
of buying and selling municipal securities for its own ac-
count other than in a fiduciary capacity, through a broker
or otherwise; Provided, however, That if the bank is en-
gaged in such business through a separately identifiable
department or division (as defined by the Municipal Secu-
rities Rulemaking Board in accordance with section
15B(b)(2)(H) of this title), the department or division and
not the bank itself shall be deemed to be the municipal se-
curities dealer.

(831) The term “municipal securities broker” means a
broker engaged in the business of effecting transactions in mu-
nicipal securities for the account of others.

(32) The term “person associated with a municipal securi-
ties dealer” when used with respect to a municipal securities
dealer which is a bank or a division or department of a bank
means any person directly engaged in the management, direc-
tion, supervision, or performance of any of the municipal secu-
rities dealer’s activities with respect to municipal securities,
and any person directly or indirectly controlling such activities
or controlled by the municipal securities dealer in connection
with such activities.

(33) The term “municipal securities investment portfolio”
means all municipal securities held for investment and not for
sale as part of a regular business by a municipal securities
dealer or by a person, directly or indirectly, controlling, con-
trolled by, or under common control with a municipal securi-
ties dealer.

(34) The term “appropriate regulatory agency” means—

13 See footnote 1, p. 8. (26 U.S.C. 103(b).)
14 See footnote 2, p. 8. (26 U.S.C. 103(b)(13).)
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(A) When used with respect to a municipal securities
dealer:

(i) the Comptroller of the Currency, in the case of
a national bank, a subsidiary or a department or divi-
sion of any such bank, a Federal savings association
(as defined in section 3(b)(2) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(b)2))), the deposits of
which are insured by the Federal Deposit Insurance
Corporation, or a subsidiary or department or division
of any such Federal savings association;

(11) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary or a department
or division thereof, a bank holding company, a sub-
sidiary of a bank holding company which is a bank
other than a bank specified in clause (i), (iii), or (iv)
of this subparagraph, a subsidiary or a department or
division of such subsidiary, or a savings and loan hold-
ing company;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System), a subsidiary or department or
division of any such bank, a State savings association
(as defined in section 3(b)(3) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(b)(3))), the deposits of
which are insured by the Federal Deposit Insurance
Corporation, or a subsidiary or a department or divi-
sion of any such State savings association; and

(iv) the Commission in the case of all other munic-
ipal securities dealers.

(B) When used with respect to a clearing agency or
transfer agent:

(i) the Comptroller of the Currency, in the case of
a national bank, a subsidiary of any such bank, a Fed-
eral savings association (as defined in section 3(b)(2) of
the Federal Deposit Insurance Act (12 U.S.C.
1813(b)(2))), the deposits of which are insured by the
Federal Deposit Insurance Corporation, or a sub-
sidiary of any such Federal savings association;

(i1) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a subsidiary thereof, a bank
holding company, a subsidiary of a bank holding com-
pany that is a bank other than a bank specified in
clause (i) or (iii) of this subparagraph, or a savings
and loan holding company;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System), a subsidiary of any such bank,
a State savings association (as defined in section
3(b)(3) of the Federal Deposit Insurance Act (12 U.S.C.
1813(b)(3))), the deposits of which are insured by the
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Federal Deposit Insurance Corporation, or a sub-

sidiary of any such State savings association; and

(iv) the Commission in the case of all other clear-
ing agencies and transfer agents.

(C) When used with respect to a participant or appli-
cant to become a participant in a clearing agency or a per-
son requesting or having access to services offered by a
clearing agency:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion when the appropriate regulatory agency for such
clearing agency is not the Commission;

(ii) the Board of Governors of the Federal Reserve
System in the case of a State member bank of the Fed-
eral Reserve System, a bank holding company, or a
subsidiary of a bank holding company, a subsidiary of
a bank holding company that is a bank other than a
bank specified in clause (i) or (iii) of this subpara-
graph, or a savings and loan holding company when
the appropriate regulatory agency for such clearing
agency is not the Commission;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
eral Reserve System) or a State savings association (as
defined in section 3(b)(3) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(3))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion; and when the appropriate regulatory agency for
such clearing agency is not the Commission,;

(iv) the Commission in all other cases.

(D) When used with respect to an institutional invest-
ment manager which is a bank the deposits of which are
Klsured in accordance with the Federal Deposit Insurance

ct:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion;

(i) the Board of Governors of the Federal Reserve
System, in the case of any other member bank of the
Federal Reserve System; and

(iii) the Federal Deposit Insurance Corporation, in
the case of any other insured bank or a State savings
association (as defined in section 3(b)(3) of the Federal
Deposit Insurance Act (12 U.S.C. 1813(b)(3))), the de-
posits of which are insured by the Federal Deposit In-
surance Corporation.
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(E) When used with respect to a national securities ex-
change or registered securities association, member there-
of, person associated with a member thereof, applicant to
become a member thereof or to become associated with a
member thereof, or person requesting or having access to
services offered by such exchange or association or member
thereof, or the Municipal Securities Rulemaking Board,
the Commission.

(F) When used with respect to a person exercising in-
vestment discretion with respect to an account:

(i) the Comptroller of the Currency, in the case of
a national bank or a Federal savings association (as
defined in section 3(b)(2) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(b)(2))), the deposits of which
are insured by the Federal Deposit Insurance Corpora-
tion;

(i) the Board of Governors of the Federal Reserve
System in the case of any other member bank of the
Federal Reserve System,;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act or a State savings association (as defined in
section 3(b)(3) of the Federal Deposit Insurance Act
(12 U.S.C. 1813(b)3))), the deposits of which are in-
sured by the Federal Deposit Insurance Corporation;
and

(iv) the Commission in the case of all other such
persons.

(G) When used with respect to a government securities
broker or government securities dealer, or person associ-
ated with a government securities broker or government
securities dealer:

(i) the Comptroller of the Currency, in the case of
a national bank, a Federal savings association (as de-
fined in section 3(b)(2) of the Federal Deposit Insur-
ance Act), the deposits of which are insured by the
Federal Deposit Insurance Corporation, or a Federal
branch or Federal agency of a foreign bank (as such
terms are used in the International Banking Act of
1978);

(i) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System, a foreign bank, an uninsured
State branch or State agency of a foreign bank, a com-
mercial lending company owned or controlled by a for-
eign bank (as such terms are used in the International
Banking Act of 1978), or a corporation organized or
having an agreement with the Board of Governors of
the Federal Reserve System pursuant to section 25 or
section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of a bank insured by the Federal Deposit In-
surance Corporation (other than a member of the Fed-
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eral Reserve System or a Federal savings bank), a

State savings association (as defined in section 3(b)(3)

of the Federal Deposit Insurance Act), the deposits of

which are insured by the Federal Deposit Insurance

Corporation, or an insured State branch of a foreign

bank (as such terms are used in the International

Banking Act of 1978); and

(iv) the Commission, in the case of all other gov-
ernment securities brokers and government securities
dealers.

(H) When used with respect to an institution described
in subparagraph (D), (F), or (G) of section 2(c)(2), or held
under section 4(f), of the Bank Holding Company Act of
1956—

(i) the Comptroller of the Currency, in the case of
a national bank;

(i) the Board of Governors of the Federal Reserve
System, in the case of a State member bank of the
Federal Reserve System or any corporation chartered
under section 25A of the Federal Reserve Act;

(iii) the Federal Deposit Insurance Corporation, in
the case of any other bank the deposits of which are
insured in accordance with the Federal Deposit Insur-
ance Act; or

(iv) the Commission in the case of all other such
institutions.

As used in this paragraph, the terms “bank holding company”
and “subsidiary of a bank holding company” have the mean-
ings given them in section 2 of the Bank Holding Company Act
of 1956. As used in this paragraph, the term “savings and loan
holding company” has the same meaning as in section 10(a) of
the Home Owners’ Loan Act (12 U.S.C. 1467a(a)).

(35) A person exercises “investment discretion” with re-
spect to an account if, directly or indirectly, such person (A) is
authorized to determine what securities or other property shall
be purchased or sold by or for the account, (B) makes decisions
as to what securities or other property shall be purchased or
sold by or for the account even though some other person may
have responsibility for such investment decisions, or (C) other-
wise exercises such influence with respect to the purchase and
sale of securities or other property by or for the account as the
Commission, by rule, determines, in the public interest or for
the protection of investors, should be subject to the operation
of the provisions of this title and rules and regulations there-
under.

(36) A class of persons or markets is subject to “equal reg-
ulation” if no member of the class has a competitive advantage
over any other member thereof resulting from a disparity in
their regulation under this title which the Commission deter-
mines is unfair and not necessary or appropriate in further-
ance of the purposes of this title.

(37) The term “records” means accounts, correspondence,
memorandums, tapes, discs, papers, books, and other docu-
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ments or transcribed information of any type, whether ex-
pressed in ordinary or machine language.

(38) The term “market maker” means any specialist per-
mitted to act as a dealer, any dealer acting in the capacity of
block positioner, and any dealer who, with respect to a secu-
rity, holds himself out (by entering quotations in an inter-deal-
er communications system or otherwise) as being willing to buy
and sell such security for his own account on a regular or con-
tinuous basis.

(39) A person is subject to a “statutory disqualification”
with respect to membership or participation in, or association
with a member of, a self-regulatory organization, if such per-
son—

(A) has been and is expelled or suspended from mem-
bership or participation in, or barred or suspended from
being associated with a member of, any self-regulatory or-
ganization, foreign equivalent of a self-regulatory organiza-
tion, foreign or international securities exchange, contract
market designated pursuant to section 5 of the Commodity
Exchange Act (7 U.S.C. 7), or any substantially equivalent
foreign statute or regulation, or futures association reg-
istered under section 17 of such Act (7 U.S.C. 21), or any
substantially equivalent foreign statute or regulation, or
has been and is denied trading privileges on any such con-
tract market or foreign equivalent;

(B) 15 is subject to—

(i) an order of the Commission, other appropriate reg-
ulatory agency, or foreign financial regulatory authority—

(I) denying, suspending for a period not exceeding

12 months, or revoking his registration as a broker,

dealer, municipal securities dealer, government securi-

ties broker, government securities dealer, security-
based swap dealer, or major security-based swap par-
ticipant or limiting his activities as a foreign person
performing a function substantially equivalent to any
of the above; or

(IT) barring or suspending for a period not exceed-
ing 12 months his being associated with a broker,
dealer, municipal securities dealer, government securi-
ties broker, government securities dealer, security-
based swap dealer, major security-based swap partici-
pant, or foreign person performing a function substan-
tially equivalent to any of the above;

(i1) an order of the Commodity Futures Trading Com-
mission denying, suspending, or revoking his registration
under the Commodity Exchange Act (7 U.S.C. 1 et seq.);
or

(iii) an order by a foreign financial regulatory author-
ity denying, suspending, or revoking the person’s authority
to engage in transactions in contracts of sale of a com-
modity for future delivery or other instruments traded on

15 Margin so in law.
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or subject to the rules of a contract market, board of trade,
or foreign equivalent thereof;

(C) by his conduct while associated with a broker,
dealer, municipal securities dealer, government securities
broker, government securities dealer, security-based swap
dealer, or major security-based swap participant, or while
associated with an entity or person required to be reg-
istered under the Commodity Exchange Act, has been
found to be a cause of any effective suspension, expulsion,
or order of the character described in subparagraph (A) or
(B) of this paragraph, and in entering such a suspension,
expulsion, or order, the Commission, an appropriate regu-
latory agency, or any such self-regulatory organization
shall have jurisdiction to find whether or not any person
was a cause thereof;

(D) by his conduct while associated with any broker,
dealer, municipal securities dealer, government securities
broker, government securities dealer, security-based swap
dealer, major security-based swap participant, or any other
entity engaged in transactions in securities, or while asso-
ciated with an entity engaged in transactions in contracts
of sale of a commodity for future delivery or other instru-
ments traded on or subject to the rules of a contract mar-
ket, board of trade, or foreign equivalent thereof, has been
found to be a cause of any effective suspension, expulsion,
or order by a foreign or international securities exchange
or foreign financial regulatory authority empowered by a
foreign government to administer or enforce its laws relat-
ing to financial transactions as described in subparagraph
(A) or (B) of this paragraph;

(E) has associated with him any person who is known,
or in the exercise of reasonable care should be known, to
him to be a person described by subparagraph (A), (B), (C),
or (D) of this paragraph; or

(F) has committed or omitted any act, or is subject to
an order or finding, enumerated in subparagraph (D), (E),
(H), or (G) of paragraph (4) of section 15(b) of this title,
has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) or any other felony within
ten years of the date of the filing of an application for
membership or participation in, or to become associated
with a member of, such self-regulatory organization, is en-
joined from any action, conduct, or practice specified in
subparagraph (C) of such paragraph (4), has willfully
made or caused to be made in any application for member-
ship or participation in, or to become associated with a
member of, a self-regulatory organization, report required
to be filed with a self-regulatory organization, or pro-
ceeding before a self-regulatory organization, any state-
ment which was at the time, and in the light of the cir-
cumstances under which it was made, false or misleading
with respect to any material fact, or has omitted to state
in any such application, report, or proceeding any material
fact which is required to be stated therein.
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(40) The term “financial responsibility rules” means the
rules and regulations of the Commission or the rules and regu-
lations prescribed by any self-regulatory organization relating
to financial responsibility and related practices which are des-
ignated by the Commission, by rule or regulation, to be finan-
cial responsibility rules.

(41) The term “mortgage related security” means a secu-
rity that meets standards of credit-worthiness as established
by the Commission, and either:

(A) represents ownership of one or more promissory
notes or certificates of interest or participation in such
notes (including any rights designed to assure servicing of,
or the receipt or timeliness of receipt by the holders of
such notes, certificates, or participations of amounts pay-
able under, such notes, certificates, or participations),
which notes:

(i) are directly secured by a first lien on a single

parcel of real estate, including stock allocated to a

dwelling unit in a residential cooperative housing cor-

poration, upon which is located a dwelling or mixed
residential and commercial structure, on a residential
manufactured home as defined in section 603(6) of the

National Manufactured Housing Construction and

Safety Standards Act of 1974,16 whether such manu-

factured home is considered real or personal property

under the laws of the State in which it is to be located,
or on one or more parcels of real estate upon which is
located one or more commercial structures; and

(ii) were originated by a savings and loan associa-
tion, savings bank, commercial bank, credit union, in-
surance company, or similar institution which is su-
pervised and examined by a Federal or State author-
ity, or by a mortgage approved by the Secretary of

Housing and Urban Development pursuant to sections

203 and 211 of the National Housing Act, 17 or, where

such notes involve a lien on the manufactured home,

by any such institution or by any financial institution
approved for insurance by the Secretary of Housing
and Urban Development pursuant to section 2 of the

National Housing Act; 18 or

(B) is secured by one or more promissory notes or cer-
tificates of interest or participations in such notes (with or
without recourse to the issuer thereof) and, by its terms,
provides for payments of principal in relation to payments,
or reasonable projections of payments, on notes meeting
the requirements of subparagraphs (A) (i) and (ii) or cer-
tificates of interest or participations in promissory notes
meeting such requirements.

For the purpose of this paragraph, the term “promissory note”,
when used in connection with a manufactured home, shall also
.C. 5402(6).

.C. 1709, 1715b.
- 1703
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include a loan, advance, or credit sale as evidence by a retail
installment sales contract or other instrument.

(42) The term “government securities” means—

(A) securities which are direct obligations of, or obliga-
tions guaranteed as to principal or interest by, the United
States;

(B) securities which are issued or guaranteed by the
Tennessee Valley Authority or by corporations in which
the United States has a direct or indirect interest and
which are designated by the Secretary of the Treasury for
exemption as necessary or appropriate in the public inter-
est or for the protection of investors;

(C) securities issued or guaranteed as to principal or
interest by any corporation the securities of which are des-
ignated, by statute specifically naming such corporation, to
constitute exempt securities within the meaning of the
laws administered by the Commission;

(D) for purposes of sections 15C and 17A, any put,
call, straddle, option, or privilege on a security described
in subparagraph (A), (B), or (C) other than a put, call,
straddle, option, or privilege—

(1) that is traded on one or more national securi-
ties exchanges; or

(i1) for which quotations are disseminated through
an automated quotation system operated by a reg-
istered securities association; or

(E) for purposes of sections 15, 15C, and 17A as ap-
plied to a bank, a qualified Canadian government obliga-
tion as defined in section 5136 of the Revised Statutes of
the United States.

(43) The term “government securities broker” means any
person regularly engaged in the business of effecting trans-
actions in government securities for the account of others, but
does not include—

(A) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection; or

(B) any person registered with the Commodity Futures
Trading Commission, any contract market designated by
the Commodity Futures Trading Commission, such con-
tract market’s affiliated clearing organization, or any floor
trader on such contract market, solely because such person
effects transactions in government securities that the Com-
mission, after consultation with the Commodity Futures
Trading Commission, has determined by rule or order to
be incidental to such person’s futures-related business.

(44) The term “government securities dealer” means any
person engaged in the business of buying and selling govern-
ment securities for his own account, through a broker or other-
wise, but does not include—

(A) any person insofar as he buys or sells such securi-
ties for his own account, either individually or in some fi-
duciary capacity, but not as a part of a regular business;
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(B) any corporation the securities of which are govern-
ment securities under subparagraph (B) or (C) of para-
graph (42) of this subsection;

(C) any bank, unless the bank is engaged in the busi-
ness of buying and selling government securities for its
own account other than in a fiduciary capacity, through a
broker or otherwise; or

(D) any person registered with the Commodity Fu-
tures Trading Commission, any contract market des-
ignated by the Commodity Futures Trading Commission,
such contract market’s affiliated clearing organization, or
any floor trader on such contract market, solely because
such person effects transactions in government securities
that the Commission, after consultation with the Com-
modity Futures Trading Commission, has determined by
rule or order to be incidental to such person’s futures-re-
lated business.

(45) The term “person associated with a government secu-
rities broker or government securities dealer” means any part-
ner, officer, director, or branch manager of such government
securities broker or government securities dealer (or any per-
son occupying a similar status or performing similar functions),
and any other employee of such government securities broker
or government securities dealer who is engaged in the manage-
ment, direction, supervision, or performance of any activities
relating to government securities, and any person directly or
indirectly controlling, controlled by, or under common control
with such government securities broker or government securi-
ties dealer.

(46) The term “financial institution” means—

(A) a bank (as defined in paragraph (6) of this sub-
section);

(B) a foreign bank (as such term is used in the Inter-
national Banking Act of 1978); and

(C) a savings association (as defined in section 3(b) of
the Federal Deposit Insurance Act) the deposits of which
are insured by the Federal Deposit Insurance Corporation.
(47) The term “securities laws” means the Securities Act of

1933 (15 U.S.C. 78a et seq.), the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), the Sarbanes-Oxley Act of 2002 19,
the Trust Indenture Act of 1939 (15 U.S.C. 77aaa et seq.), the
Investment Company Act of 1940 (15 U.S.C. 80a—1 et seq.), the
Investment Advisers Act of 1940 (15 U.S.C. 80b et seq.), and
the Securities Investor Protection Act of 1970 (15 U.S.C. 78aaa
et seq.).

(48) The term “registered broker or dealer” means a broker
or dealer registered or required to register pursuant to section
15 or 15B of this title, except that in paragraph (3) of this sub-
section and sections 6 and 15A the term means such a broker
or dealer and a government securities broker or government

1980 in law. May include provisions amended by the Sarbanes-Oxley Act of 2002, such as sec-
tions 101(i) and 502(c)(7) of the Employee Retirement Income Security Act of 1974, sections
1348, 1349, 1350, 1514A, 1519, and 1520 of title 18, 523(a)(19) of title 11, and section 1658(b)
of title 28, United States Code, printed in the appendix to this volume.
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securities dealer registered or required to register pursuant to
section 15C(a)(1)(A) of this title.

(49) The terms “person associated with a transfer agent”
and “associated person of a transfer agent” mean any person
(except an employee whose functions are solely clerical or min-
isterial) directly engaged in the management, direction, super-
vision, or performance of any of the transfer agent’s activities
with respect to transfer agent functions, and any person di-
rectly or indirectly controlling such activities or controlled by
the transfer agent in connection with such activities.

(50) The term “foreign securities authority” means any for-
eign government, or any governmental body or regulatory orga-
nization empowered by a foreign government to administer or
enforce its laws as they relate to securities matters.

(561)(A) The term “penny stock” means any equity security
other than a security that is—

(i) registered or approved for registration and traded
on a national securities exchange that meets such criteria
as the Commission shall prescribe by rule or regulation for
purposes of this paragraph;

(ii) authorized for quotation on an automated
quotation system sponsored by a registered securities asso-
ciation, if such system (I) was established and in operation
before January 1, 1990, and (II) meets such criteria as the
Commission shall prescribe by rule or regulation for pur-
poses of this paragraph;

(iii) issued by an investment company registered
under the Investment Company Act of 1940;

(iv) excluded, on the basis of exceeding a minimum
price, net tangible assets of the issuer, or other relevant
criteria, from the definition of such term by rule or regula-
tion which the Commission shall prescribe for purposes of
this paragraph; or

(v) exempted, in whole or in part, conditionally or un-
conditionally, from the definition of such term by rule, reg-
ulation, or order prescribed by the Commission.

(B) The Commission may, by rule, regulation, or order,
designate any equity security or class of equity securities de-
scribed in clause (i) or (ii) of subparagraph (A) as within the
meaning of the term “penny stock” if such security or class of
securities is traded other than on a national securities ex-
change or through an automated quotation system described in
clause (ii) of subparagraph (A).

(C) In exercising its authority under this paragraph to pre-
scribe rules, regulations, and orders, the Commission shall de-
termine that such rule, regulation, or order is consistent with
the public interest and the protection of investors.

(52) The term “foreign financial regulatory authority”
means any (A) foreign securities authority, (B) other govern-
mental body or foreign equivalent of a self-regulatory organiza-
tion empowered by a foreign government to administer or en-
force its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of
a commodity for future delivery, or other instruments traded
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on or subject to the rules of a contract market, board of trade,
or foreign equivalent, or other financial activities, or (C) mem-
bership organization a function of which is to regulate partici-
pation of its members in activities listed above.

(53)(A) The term “small business related security” means
a security that meets standards of credit-worthiness as estab-
lished by the Commission, and either—

(1) represents an interest in 1 or more promissory
notes or leases of personal property evidencing the obliga-
tion of a small business concern and originated by an in-
sured depository institution, insured credit union, insur-
ance company, or similar institution which is supervised
and examined by a Federal or State authority, or a finance
company or leasing company; or

(i1) is secured by an interest in 1 or more promissory
notes or leases of personal property (with or without re-
course to the issuer or lessee) and provides for payments
of principal in relation to payments, or reasonable projec-
tions of payments, on notes or leases described in clause
1.

(B) For purposes of this paragraph—

(i) an “interest in a promissory note or a lease of per-
sonal property” includes ownership rights, certificates of
interest or participation in such notes or leases, and rights
designed to assure servicing of such notes or leases, or the
receipt or timely receipt of amounts payable under such
notes or leases;

(i1) the term “small business concern” means a busi-
ness that meets the criteria for a small business concern
established by the Small Business Administration under
section 3(a) of the Small Business Act;

(iii) the term “insured depository institution” has the
same meaning as in section 3 of the Federal Deposit Insur-
ance Act; and

(iv) the term “insured credit union” has the same
meaning as in section 101 of the Federal Credit Union Act.
(54) QUALIFIED INVESTOR.—

(A) DEFINITION.—Except as provided in subparagraph
(B), for purposes of this title, the term “qualified investor”
means—

(1) any investment company registered with the

Commission under section 8 of the Investment Com-

pany Act of 1940;

(i1) any issuer eligible for an exclusion from the
definition of investment company pursuant to section

3(c)(7) of the Investment Company Act of 1940;

(iii) any bank (as defined in paragraph (6) of this
subsection), savings association (as defined in section

3(b) of the Federal Deposit Insurance Act), broker,

dealer, insurance company (as defined in section

2(a)(13) of the Securities Act of 1933), or business de-

velopment company (as defined in section 2(a)(48) of

the Investment Company Act of 1940);
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(iv) any small business investment company li-
censed by the United States Small Business Adminis-
tration under section 301 (¢) or (d) of the Small Busi-
ness Investment Act of 1958;

(v) any State sponsored employee benefit plan, or
any other employee benefit plan, within the meaning
of the Employee Retirement Income Security Act of
1974, other than an individual retirement account, if
the investment decisions are made by a plan fiduciary,
as defined in section 3(21) of that Act, which is either
a bank, savings and loan association, insurance com-
pany, or registered investment adviser;

(vi) any trust whose purchases of securities are di-
rected by a person described in clauses (i) through (v)
of this subparagraph,;

(vii) any market intermediary exempt under sec-
tion 3(c)(2) of the Investment Company Act of 1940;

(viii) any associated person of a broker or dealer
other than a natural person;

(ix) any foreign bank (as defined in section 1(b)(7)
of the International Banking Act of 1978);

(x) the government of any foreign country;

(xi) any corporation, company, or partnership that
owns and invests on a discretionary basis, not less
than $25,000,000 in investments;

(xii) any natural person who owns and invests on
a discretionary basis, not less than $25,000,000 in in-
vestments;

(xiii) any government or political subdivision,
agency, or instrumentality of a government who owns
and invests on a discretionary basis not less than
$50,000,000 in investments; or

(xiv) any multinational or supranational entity or
any agency or instrumentality thereof.

(B) ALTERED THRESHOLDS FOR ASSET-BACKED SECURI-
TIES AND LOAN PARTICIPATIONS.—For purposes of section
3(a)(5)(C)(iii) of this title and section 206(a)(5) of the
Gramm-Leach-Bliley Act, the term “qualified investor” has
the meaning given such term by subparagraph (A) of this
paragraph except that clauses (xi) and (xii) shall be ap-
plied by substituting “$10,000,000” for “$25,000,000”.

(C) ADDITIONAL AUTHORITY.—The Commission may, by
rule or order, define a “qualified investor” as any other
person, taking into consideration such factors as the finan-
cial sophistication of the person, net worth, and knowledge
and experience in financial matters.

(55)(A) The term “security future” means a contract of sale
for future delivery of a single security or of a narrow-based se-
curity index, including any interest therein or based on the
value thereof, except an exempted security under section
3(a)(12) of this title 20 as in effect on the date of the enactment
of the Futures Trading Act of 1982 (other than any municipal

20 S0 in law. The phrase “of this title” probably should not appear.
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security as defined in section 3(a)(29) as in effect on the date
of the enactment of the Futures Trading Act of 1982). The term
“security future” does not include any agreement, contract, or
transaction excluded from the Commodity Exchange Act under
section 2(c), 2(d), 2(f), or 2(g) of the Commodity Exchange Act
(as in effect on the date of the enactment of the Commodity
Futures Modernization Act of 2000) or title IV of the Com-
modity Futures Modernization Act of 2000.

(B) The term “narrow-based security index” means an
index—

(i) that has 9 or fewer component securities;

(i1) in which a component security comprises more
than 30 percent of the index’s weighting;

(iii) in which the five highest weighted component se-
curities in the aggregate comprise more than 60 percent of
the index’s weighting; or

(iv) in which the lowest weighted component securities
comprising, in the aggregate, 25 percent of the index’s
weighting have an aggregate dollar value of average daily
trading volume of less than $50,000,000 (or in the case of
an index with 15 or more component securities,
$30,000,000), except that if there are two or more securi-
ties with equal weighting that could be included in the cal-
culation of the lowest weighted component securities com-
prising, in the aggregate, 25 percent of the index’s
weighting, such securities shall be ranked from lowest to
highest dollar value of average daily trading volume and
shall be included in the calculation based on their ranking
starting with the lowest ranked security.

(C) Notwithstanding subparagraph (B), an index is not a
narrow-based security index if—

@i)(I) it has at least nine component securities;

(IT) no component security comprises more than 30
percent of the index’s weighting; and

(ITI) each component security is—

(aa) registered pursuant to section 12 of the Secu-

rities Exchange Act of 1934;

(bb) one of 750 securities with the largest market
capitalization; and

(cc) one of 675 securities with the largest dollar
value of average daily trading volume;

(i) a board of trade was designated as a contract mar-
ket by the Commodity Futures Trading Commission with
respect to a contract of sale for future delivery on the
index, before the date of the enactment of the Commodity
Futures Modernization Act of 2000;

(iii)(I) a contract of sale for future delivery on the
index traded on a designated contract market or registered
derivatives transaction execution facility for at least 30
days as a contract of sale for future delivery on an index
that was not a narrow-based security index; and

(II) it has been a narrow-based security index for no
more than 45 business days over 3 consecutive calendar
months;
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(iv) a contract of sale for future delivery on the index
is traded on or subject to the rules of a foreign board of
trade and meets such requirements as are jointly estab-
lished by rule or regulation by the Commission and the
Commodity Futures Trading Commission;

(v) no more than 18 months have passed since the
date of the enactment of the Commodity Futures Mod-
ernization Act of 2000 and—

(D) it is traded on or subject to the rules of a for-
eign board of trade;

(II) the offer and sale in the United States of a
contract of sale for future delivery on the index was
authorized before the date of the enactment of the
Commodity Futures Modernization Act of 2000; and

(ITIT) the conditions of such authorization continue
to be met; or
(vi) a contract of sale for future delivery on the index

is traded on or subject to the rules of a board of trade and

meets such requirements as are jointly established by rule,
regulation, or order by the Commission and the Com-
modity Futures Trading Commission.

(D) Within 1 year after the enactment of the Commodity
Futures Modernization Act of 2000, the Commission and the
Commodity Futures Trading Commission jointly shall adopt
rules or regulations that set forth the requirements under
clause (iv) of subparagraph (C).

(E) An index that is a narrow-based security index solely
because it was a narrow-based security index for more than 45
business days over 3 consecutive calendar months pursuant to
clause (iii) of subparagraph (C) shall not be a narrow-based se-
curity index for the 3 following calendar months.

(F) For purposes of subparagraphs (B) and (C) of this para-
graph—

(i) the dollar value of average daily trading volume
and the market capitalization shall be calculated as of the
preceding 6 full calendar months; and

(i) the Commission and the Commodity Futures Trad-
ing Commission shall, by rule or regulation, jointly specify
the method to be used to determine market capitalization
and dollar value of average daily trading volume.

(56) The term “security futures product” means a security
future or any put, call, straddle, option, or privilege on any se-
curity future.

(57)(A) The term “margin”, when used with respect to a se-
curity futures product, means the amount, type, and form of
collateral required to secure any extension or maintenance of
credit, or the amount, type, and form of collateral required as
a performance bond related to the purchase, sale, or carrying
of a security futures product.

(B) The terms “margin level” and “level of margin”, when
used with respect to a security futures product, mean the
amount of margin required to secure any extension or mainte-
nance of credit, or the amount of margin required as a per-
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formance bond related to the purchase, sale, or carrying of a
security futures product.

(C) The terms “higher margin level” and “higher level of
margin”, when used with respect to a security futures product,
mean a margin level established by a national securities ex-
change registered pursuant to section 6(g) that is higher than
the minimum amount established and in effect pursuant to
section 7(c)(2)(B).

(58) AUDIT COMMITTEE.—The term “audit committee”
means—

(A) a committee (or equivalent body) established by
and amongst the board of directors of an issuer for the
purpose of overseeing the accounting and financial report-
ing processes of the issuer and audits of the financial
statements of the issuer; and

(B) if no such committee exists with respect to an
issuer, the entire board of directors of the issuer.

(59) REGISTERED PUBLIC ACCOUNTING FIRM.—The term
“registered public accounting firm” has the same meaning as
in section 2 of the Sarbanes-Oxley Act of 2002.

(60) CREDIT RATING.—The term “credit rating” means an
assessment of the creditworthiness of an obligor as an entity
or with respect to specific securities or money market instru-
ments.

(61) CREDIT RATING AGENCY.—The term “credit rating
agency”’ means any person—

(A) engaged in the business of issuing credit ratings
on the Internet or through another readily accessible
means, for free or for a reasonable fee, but does not in-
clude a commercial credit reporting company;

(B) employing either a quantitative or qualitative
model, or both, to determine credit ratings; and

(C) receiving fees from either issuers, investors, or
other market participants, or a combination thereof.

(62) NATIONALLY RECOGNIZED STATISTICAL RATING ORGANI-
ZATION.—The term “nationally recognized statistical rating or-
ganization” means a credit rating agency that—

(A) issues credit ratings certified by qualified institu-
tional buyers, in accordance with section 15E(a)(1)(B)(ix),
with respect to—

(1) financial institutions, brokers, or dealers;

(i) insurance companies;

(iii) corporate issuers;

(iv) issuers of asset-backed securities (as that
term is defined in section 1101(c) of part 229 of title
17, Code of Federal Regulations, as in effect on the
date of enactment of this paragraph);

(v) issuers of government securities, municipal se-
curities, or securities issued by a foreign government;
or

(vi) a combination of one or more categories of ob-
ligors described in any of clauses (i) through (v); and
(B) is registered under section 15E.
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(63) PERSON ASSOCIATED WITH A NATIONALLY RECOGNIZED
STATISTICAL RATING ORGANIZATION.—The term “person associ-
ated with” a nationally recognized statistical rating organiza-
tion means any partner, officer, director, or branch manager of
a nationally recognized statistical rating organization (or any
person occupying a similar status or performing similar func-
tions), any person directly or indirectly controlling, controlled
by, or under common control with a nationally recognized sta-
tistical rating organization, or any employee of a nationally
recognized statistical rating organization.

(64) QUALIFIED INSTITUTIONAL BUYER.—The term “quali-
fied institutional buyer” has the meaning given such term in
section 230.144A(a) of title 17, Code of Federal Regulations, or
any successor thereto.

(79)21 ASSET-BACKED SECURITY.—The term “asset-backed
security”’—

(A) means a fixed-income or other security
collateralized by any type of self-liquidating financial asset
(including a loan, a lease, a mortgage, or a secured or un-
secured receivable) that allows the holder of the security
to receive payments that depend primarily on cash flow
from the asset, including—

(i) a collateralized mortgage obligation;

(i1) a collateralized debt obligation;

(iii) a collateralized bond obligation;

(iv) a collateralized debt obligation of asset-backed
securities;

(v) a collateralized debt obligation of collateralized
debt obligations; and

(vi) a security that the Commission, by rule, deter-
mines to be an asset-backed security for purposes of
this section; and

(B) does not include a security issued by a finance sub-
sidiary held by the parent company or a company con-
trolled by the parent company, if none of the securities
issued by the finance subsidiary are held by an entity that
is not controlled by the parent company.

(65) ELIGIBLE CONTRACT PARTICIPANT.—The term “eligible
contract participant” has the same meaning as in section la of
the Commodity Exchange Act (7 U.S.C. 1a).

(66) MAJOR SWAP PARTICIPANT.—The term “major swap
participant” has the same meaning as in section la of the
Commodity Exchange Act (7 U.S.C. 1a).

(67) MAJOR SECURITY-BASED SWAP PARTICIPANT.—

(A) IN GENERAL.—The term “major security-based
swap participant” means any person—

(i) who is not a security-based swap dealer; and

(i1)(I) who maintains a substantial position in se-
curity-based swaps for any of the major security-based
swap categories, as such categories are determined by
the Commission, excluding both positions held for

21 Placement of paragraph (79) so in law. Section 101(b)(1) of Public Law 112-106 redesig-
nated paragraph (77) as paragraph (79), however, such amendment did not transfer paragraph
(79) (as so redesignated) to appear after paragraph (78).
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hedging or mitigating commercial risk and positions

maintained by any employee benefit plan (or any con-

tract held by such a plan) as defined in paragraphs (3)

and (32) of section 3 of the Employee Retirement In-

come Security Act of 1974 (29 U.S.C. 1002) for the pri-

mary purpose of hedging or mitigating any risk di-

rectly associated with the operation of the plan;

(IT) whose outstanding security-based swaps cre-
ate substantial counterparty exposure that could have
serious adverse effects on the financial stability of the
United States banking system or financial markets; or

(IIT) that is a financial entity that—

(aa) is highly leveraged relative to the amount
of capital such entity holds and that is not subject
to capital requirements established by an appro-
priate Federal banking agency; and

(bb) maintains a substantial position in out-
standing security-based swaps in any major secu-
rity-based swap category, as such categories are
determined by the Commission.

(B) DEFINITION OF SUBSTANTIAL POSITION.—For pur-
poses of subparagraph (A), the Commission shall define, by
rule or regulation, the term “substantial position” at the
threshold that the Commission determines to be prudent
for the effective monitoring, management, and oversight of
entities that are systemically important or can signifi-
cantly impact the financial system of the United States. In
setting the definition under this subparagraph, the Com-
mission shall consider the person’s relative position in
uncleared as opposed to cleared security-based swaps and
may take into consideration the value and quality of collat-
eral held against counterparty exposures.

(C) SCOPE OF DESIGNATION.—For purposes of subpara-
graph (A), a person may be designated as a major security-
based swap participant for 1 or more categories of security-
based swaps without being classified as a major security-
based swap participant for all classes of security-based
swaps.

(68) SECURITY-BASED SWAP.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the term “security-based swap” means any agreement,
contract, or transaction that—

(i) is a swap, as that term is defined under section
la of the Commodity Exchange Act (without regard to
paragraph (47)(B)(x) of such section); and

(ii) is based on—

(I) an index that is a narrow-based security
index, including any interest therein or on the
value thereof;

(IT) a single security or loan, including any in-
terest therein or on the value thereof; or

(ITI) the occurrence, nonoccurrence, or extent
of the occurrence of an event relating to a single
issuer of a security or the issuers of securities in
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a narrow-based security index, provided that such
event directly affects the financial statements, fi-
nancial condition, or financial obligations of the
issuer.

(B) RULE OF CONSTRUCTION REGARDING MASTER AGREE-
MENTS.—The term “security-based swap” shall be con-
strued to include a master agreement that provides for an
agreement, contract, or transaction that is a security-based
swap pursuant to subparagraph (A), together with all sup-
plements to any such master agreement, without regard to
whether the master agreement contains an agreement,
contract, or transaction that is not a security-based swap
pursuant to subparagraph (A), except that the master
agreement shall be considered to be a security-based swap
only with respect to each agreement, contract, or trans-
action under the master agreement that is a security-
based swap pursuant to subparagraph (A).

(C) ExcLusioNS.—The term “security-based swap”
does not include any agreement, contract, or transaction
that meets the definition of a security-based swap only be-
cause such agreement, contract, or transaction references,
is based upon, or settles through the transfer, delivery, or
receipt of an exempted security under paragraph (12), as
in effect on the date of enactment of the Futures Trading
Act of 1982 (other than any municipal security as defined
in paragraph (29) as in effect on the date of enactment of
the Futures Trading Act of 1982), unless such agreement,
contract, or transaction is of the character of, or is com-
monly known in the trade as, a put, call, or other option.

(D) MiXED swAP.—The term “security-based swap” in-
cludes any agreement, contract, or transaction that is as
described in subparagraph (A) and also is based on the
value of 1 or more interest or other rates, currencies, com-
modities, instruments of indebtedness, indices, quan-
titative measures, other financial or economic interest or
property of any kind (other than a single security or a nar-
row-based security index), or the occurrence, non-occur-
rence, or the extent of the occurrence of an event or contin-
gency associated with a potential financial, economic, or
commercial consequence (other than an event described in
subparagraph (A)1)(III)).

(E) RULE OF CONSTRUCTION REGARDING USE OF THE
TERM INDEX.—The term “index” means an index or group
of securities, including any interest therein or based on the
value thereof.

(69) SWAP.—The term “swap” has the same meaning as in
section la of the Commodity Exchange Act (7 U.S.C. 1a).

(70) PERSON ASSOCIATED WITH A SECURITY-BASED SWAP
DEALER OR MAJOR SECURITY-BASED SWAP PARTICIPANT.—

(A) IN GENERAL.—The term “person associated with a
security-based swap dealer or major security-based swap
participant” or “associated person of a security-based swap
dealer or major security-based swap participant” means—
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(i) any partner, officer, director, or branch man-
ager of such security-based swap dealer or major secu-
rity-based swap participant (or any person occupying
a similar status or performing similar functions);

(il)) any person directly or indirectly controlling,
controlled by, or under common control with such se-
curity-based swap dealer or major security-based swap
participant; or

(ii1) any employee of such security-based swap
dealer or major security-based swap participant.

(B) ExcLUSION.—Other than for purposes of section
15F(1)(2), the term “person associated with a security-
based swap dealer or major security-based swap partici-
pant” or “associated person of a security-based swap dealer
or major security-based swap participant” does not include
any person associated with a security-based swap dealer or
major security-based swap participant whose functions are
solely clerical or ministerial.

(71) SECURITY-BASED SWAP DEALER.—

(A) IN GENERAL.—The term “security-based swap deal-
er” means any person who—

(i) holds themself out as a dealer in security-based
swaps;

(i1) makes a market in security-based swaps;

(iii)) regularly enters into security-based swaps
with counterparties as an ordinary course of business
for its own account; or

(iv) engages in any activity causing it to be com-
monly known in the trade as a dealer or market
maker in security-based swaps.

(B) DESIGNATION BY TYPE OR CLASS.—A person may be
designated as a security-based swap dealer for a single
type or single class or category of security-based swap or
activities and considered not to be a security-based swap
dealer for other types, classes, or categories of security-
based swaps or activities.

(C) EXCEPTION.—The term “security-based swap deal-
er” does not include a person that enters into security-
based swaps for such person’s own account, either individ-
ually or in a fiduciary capacity, but not as a part of regular
business.

(D) DE MINIMIS EXCEPTION.—The Commission shall ex-
empt from designation as a security-based swap dealer an
entity that engages in a de minimis quantity of security-
based swap dealing in connection with transactions with or
on behalf of its customers. The Commission shall promul-
gate regulations to establish factors with respect to the
making of any determination to exempt.

(72) APPROPRIATE FEDERAL BANKING AGENCY.—The term
“appropriate Federal banking agency” has the same meaning
as in section 3(q) of the Federal Deposit Insurance Act (12
U.S.C. 1813(q)).

(73) BoARD.—The term “Board” means the Board of Gov-
ernors of the Federal Reserve System.
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(74) PRUDENTIAL REGULATOR.—The term “prudential regu-
lator” has the same meaning as in section 1a of the Commodity
Exchange Act (7 U.S.C. 1a).

(75) SECURITY-BASED SWAP DATA REPOSITORY.—The term
“security-based swap data repository” means any person that
collects and maintains information or records with respect to
transactions or positions in, or the terms and conditions of, se-
curity-based swaps entered into by third parties for the pur-
pose of providing a centralized recordkeeping facility for secu-
rity-based swaps.

(76) SWAP DEALER.—The term “swap dealer” has the same
meaning as in section la of the Commodity Exchange Act (7
U.S.C. 1a).

(77) SECURITY-BASED SWAP EXECUTION FACILITY.—The term
“security-based swap execution facility” means a trading sys-
tem or platform in which multiple participants have the ability
to execute or trade security-based swaps by accepting bids and
offers made by multiple participants in the facility or system,
through any means of interstate commerce, including any trad-
ing facility, that—

(A) facilitates the execution of security-based swaps
between persons; and
(B) is not a national securities exchange.

(78) SECURITY-BASED SWAP AGREEMENT.—

(A) IN GENERAL.—For purposes of sections 9, 10, 16,

20, and 21A of this Act, and section 17 of the Securities

Act of 1933 (15 U.S.C. 77q), the term “security-based swap

agreement” means a swap agreement as defined in section

206A of the Gramm-Leach-Bliley Act (15 U.S.C. 78¢c note)
of which a material term is based on the price, yield,
value, or volatility of any security or any group or index
of securities, or any interest therein.

(B) EXxcLUSIONS.—The term “security-based swap
agreement” does not include any security-based swap.

(80) EMERGING GROWTH COMPANY.—The term “emerging
growth company” means an issuer that had total annual gross
revenues of less than $1,000,000,000 (as such amount is in-
dexed for inflation every 5 years by the Commission to reflect
the change in the Consumer Price Index for All Urban Con-
sumers published by the Bureau of Labor Statistics, setting the
threshold to the nearest 1,000,000) during its most recently
completed fiscal year. An issuer that is an emerging growth
company as of the first day of that fiscal year shall continue
to be deemed an emerging growth company until the earliest
of—

(A) the last day of the fiscal year of the issuer during
which it had total annual gross revenues of $1,000,000,000

(as such amount is indexed for inflation every 5 years by

the Commission to reflect the change in the Consumer

Price Index for All Urban Consumers published by the Bu-

reau of Labor Statistics, setting the threshold to the near-

est 1,000,000) or more;

(B) the last day of the fiscal year of the issuer fol-
lowing the fifth anniversary of the date of the first sale of
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common equity securities of the issuer pursuant to an ef-

fective registration statement under the Securities Act of

1933;

(C) the date on which such issuer has, during the pre-
vious 3-year period, issued more than $1,000,000,000 in
non-convertible debt; or

(D) the date on which such issuer is deemed to be a
“large accelerated filer”, as defined in section 240.12b—2 of
title 17, Code of Federal Regulations, or any successor
thereto.

(80)22 FUNDING PORTAL.—The term “funding portal”
means any person acting as an intermediary in a transaction
involving the offer or sale of securities for the account of oth-
ers, solely pursuant to section 4(6) of the Securities Act of 1933
(15 U.S.C. 77d(6)), that does not—

(A) offer investment advice or recommendations;

(B) solicit purchases, sales, or offers to buy the securi-
ties offered or displayed on its website or portal;

(C) compensate employees, agents, or other persons for
such solicitation or based on the sale of securities dis-
played or referenced on its website or portal;

(D) hold, manage, possess, or otherwise handle inves-
tor funds or securities; or

(E) engage in such other activities as the Commission,
by rule, determines appropriate.

(b) The Commission and the Board of Governors of the Federal
Reserve System, as to matters within their respective jurisdictions,
shall have power by rules and regulations to define technical,
trade, accounting, and other terms used in this title, consistently
with the provisions and purposes of this title.

(c) No provision of this title shall apply to, or be deemed to in-
clude, any executive department or independent establishment of
the United States, or any lending agency which is wholly owned,
directly or indirectly, by the United States, or any officer, agent, or
employee of any such department, establishment, or agency, acting
in the course of his official duty as such, unless such provision
makes specific reference to such department, establishment, or
agency.

(d) No issuer of municipal securities or officer or employee
thereof acting in the course of his official duties as such shall be
deemed to be a “broker”, “dealer”, or “municipal securities dealer”
solely by reason of buying, selling, or effecting transactions in the
issuer’s securities.

(e) CHARITABLE ORGANIZATIONS.—

(1) ExEmPTION.—Notwithstanding any other provision of
this title, but subject to paragraph (2) of this subsection, a
charitable organization, as defined in section 3(c)(10)(D) of the
Investment Company Act of 1940, or any trustee, director, offi-
cer, employee, or volunteer of such a charitable organization
acting within the scope of such person’s employment or duties
with such organization, shall not be deemed to be a “broker”,

22 Two paragraph s designated as paragraph (80) so in law. See amendments made by sections
101(b)(2) and 304(b) of Public Law 112-106. Note that a paragraph (79) exists after paragraph
(64).

May 20, 2016 As Amended Through P.L. 114-113, Enacted December 18, 2015



FACOMP\SEC\SECURITIES EXCHANGE ACT OF 1934. XML

39 SECURITIES EXCHANGE ACT OF 1934 Sec. 3

“dealer”, “municipal securities broker”, “municipal securities
dealer”, “government securities broker”, or “government securi-
ties dealer” for purposes of this title solely because such orga-
nization or person buys, holds, sells, or trades in securities for
its own account in its capacity as trustee or administrator of,
or otherwise on behalf of or for the account of—

(A) such a charitable organization;

(B) a fund that is excluded from the definition of an
investment company under section 3(c)(10)(B) of the In-
vestment Company Act of 1940; or

(C) a trust or other donative instrument described in
section 3(c)(10)(B) of the Investment Company Act of 1940,
or the settlors (or potential settlors) or beneficiaries of any
such trust or other instrument.

(2) LIMITATION ON COMPENSATION.—The exemption pro-
vided under paragraph (1) shall not be available to any chari-
table organization, or any trustee, director, officer, employee,
or volunteer of such a charitable organization, unless each per-
son who, on or after 90 days after the date of enactment of this
subsection, solicits donations on behalf of such charitable orga-
nization from any donor to a fund that is excluded from the
definition of an investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940, is either a volunteer
or is engaged in the overall fund raising activities of a chari-
table organization and receives no commission or other special
compensation based on the number or the value of donations
collected for the fund.

(f) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-
TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking, or in the review of a
rule of a self-regulatory organization, and is required to consider or
determine whether an action is necessary or appropriate in the
public interest, the Commission shall also consider, in addition to
the protection of investors, whether the action will promote effi-
ciency, competition, and capital formation.

(g) CHURCH PLANS.—No church plan described in section
414(e) of the Internal Revenue Code of 1986, no person or entity
eligible to establish and maintain such a plan under the Internal
Revenue Code of 1986, no company or account that is excluded
from the definition of an investment company under section
3(c)(14) of the Investment Company Act of 1940, and no trustee, di-
rector, officer or employee of or volunteer for such plan, company,
account, person, or entity, acting within the scope of that person’s
employment or activities with respect to such plan, shall be deemed
to be a “broker”, “dealer”, “municipal securities broker”, “municipal
securities dealer”, “government securities broker”, “government se-
curities dealer”, “clearing agency”, or “transfer agent” for purposes
of this title—

(1) solely because such plan, company, person, or entity
buys, holds, sells, trades in, or transfers securities or acts as
an intermediary in making payments in connection with trans-
actions in securities for its own account in its capacity as trust-
ee or administrator of, or otherwise on behalf of, or for the ac-
count of, any church plan, company, or account that is ex-
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cluded from the definition of an investment company under
section 3(c)(14) of the Investment Company Act of 1940; and

(2) if no such person or entity receives a commission or
other transaction-related sales compensation in connection
with any activities conducted in reliance on the exemption pro-
vided by this subsection.

(h) LiMmiTED EXEMPTION FOR FUNDING PORTALS.—

(1) IN GENERAL.—The Commission shall, by rule, exempt,
conditionally or unconditionally, a registered funding portal
from the requirement to register as a broker or dealer under
section 15(a)(1), provided that such funding portal—

(A) remains subject to the examination, enforcement,
and other rulemaking authority of the Commission;

(B) is a member of a national securities association
registered under section 15A; and

(C) is subject to such other requirements under this
title as the Commission determines appropriate under
such rule.

(2) NATIONAL SECURITIES ASSOCIATION MEMBERSHIP.—For
purposes of sections 15(b)(8) and 15A, the term “broker or deal-
er” includes a funding portal and the term “registered broker
or dealer” includes a registered funding portal, except to the
extent that the Commission, by rule, determines otherwise,
provided that a national securities association shall only exam-
ine for and enforce against a registered funding portal rules of
such national securities association written specifically for reg-
istered funding portals.

SEC. 3A. [78c-1] SWAP AGREEMENTS.

(a) [Section 762(d)(1)(A) of Public Law 111-203 repeals sub-
section (a) and states “...and reserving that subsection”.]

(b) SECURITY-BASED SWAP AGREEMENTS.—

(1) The definition of “security” in section 3(a)(10) of this
title does not include any security-based swap agreement.

(2) The Commission is prohibited from registering, or re-
quiring, recommending, or suggesting, the registration under
this title of any security-based swap agreement. If the Commis-
sion becomes aware that a registrant has filed a registration
application with respect to such a swap agreement, the Com-
mission shall promptly so notify the registrant. Any such reg-
istration with respect to such a swap agreement shall be void
and of no force or effect.

(3) Except as provided in section 16(a) with respect to re-
porting requirements, the Commission is prohibited from—

(A) promulgating, interpreting, or enforcing rules; or
(B) 1ssuing orders of general applicability;
under this title in a manner that imposes or specifies reporting
or recordkeeping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respect to any security-based swap agreement.

(4) References in this title to the “purchase” or “sale” of a
security-based swap agreement shall be deemed to mean the
execution, termination (prior to its scheduled maturity date),
assignment, exchange, or similar transfer or conveyance of, or
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extinguishing of rights or obligations under, a security-based
swap agreement, as the context may require.

SEC. 3B. [78¢c-2] SECURITIES-RELATED DERIVATIVES.

(a) Any agreement, contract, or transaction (or class thereof)
that is exempted by the Commodity Futures Trading Commission
pursuant to section 4(c)(1) of the Commodity Exchange Act (7
U.S.C. 6(c)(1)) with the condition that the Commission exercise con-
current jurisdiction over such agreement, contract, or transaction
(or class thereof) shall be deemed a security for purposes of the se-
curities laws.

(b) With respect to any agreement, contract, or transaction (or
class thereof) that is exempted by the Commodity Futures Trading
Commission pursuant to section 4(c)(1) of the Commodity Exchange
Act (7 U.S.C. 6(c)(1)) with the condition that the Commission exer-
cise concurrent jurisdiction over such agreement, contract, or trans-
action (or class thereof), references in the securities laws to the
“purchase” or “sale” of a security shall be deemed to include the
execution, termination (prior to its scheduled maturity date), as-
signment, exchange, or similar transfer or conveyance of, or extin-
guishing of rights or obligations under such agreement, contract, or
transaction, as the context may require.

SEC. 3C. [78c-3] CLEARING FOR SECURITY-BASED SWAPS.
(a) IN GENERAL.—

(1) STANDARD FOR CLEARING.—It shall be unlawful for any
person to engage in a security-based swap unless that person
submits such security-based swap for clearing to a clearing
agency that is registered under this Act or a clearing agency
that is exempt from registration under this Act if the security-
based swap is required to be cleared.

(2) OPEN ACCESS.—The rules of a clearing agency described
in paragraph (1) shall—

(A) prescribe that all security-based swaps submitted
to the clearing agency with the same terms and conditions
are economically equivalent within the clearing agency and
mady be offset with each other within the clearing agency;
an

(B) provide for non-discriminatory clearing of a secu-
rity-based swap executed bilaterally or on or through the
rules of an unaffiliated national securities exchange or se-
curity-based swap execution facility.

(b) COMMISSION REVIEW.—

(1) COMMISSION-INITIATED REVIEW.—

(A) The Commission on an ongoing basis shall review
each security-based swap, or any group, category, type, or
class of security-based swaps to make a determination that
such security-based swap, or group, category, type, or class
of security-based swaps should be required to be cleared.

(B) The Commission shall provide at least a 30-day
public comment period regarding any determination under
subparagraph (A).

(2) SWAP SUBMISSIONS.—

(A) A clearing agency shall submit to the Commission
each security-based swap, or any group, category, type, or
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class of security-based swaps that it plans to accept for

clearing and provide notice to its members (in a manner

to be determined by the Commission) of such submission.

(B) Any security-based swap or group, category, type,
or class of security-based swaps listed for clearing by a
clearing agency as of the date of enactment of this sub-
section shall be considered submitted to the Commission.

(C) The Commission shall—

(1) make available to the public any submission re-
ceived under subparagraphs (A) and (B);

(i) review each submission made under subpara-
graphs (A) and (B), and determine whether the secu-
rity-based swap, or group, category, type, or class of
security-based swaps, described in the submission is
required to be cleared; and

(iii) provide at least a 30-day public comment pe-
riod regarding its determination whether the clearing
requirement under subsection (a)(1) shall apply to the
submission.

(3) DEADLINE.—The Commission shall make its determina-
tion under paragraph (2)(C) not later than 90 days after receiv-
ing a submission made under paragraphs (2)(A) and (2)(B), un-
less the submitting clearing agency agrees to an extension for
the time limitation established under this paragraph.

(4) DETERMINATION.—

(A) In reviewing a submission made under paragraph
(2), the Commission shall review whether the submission
is consistent with section 17A.

(B) In reviewing a security-based swap, group of secu-
rity-based swaps or class of security-based swaps pursuant
to paragraph (1) or a submission made under paragraph
(2), the Commission shall take into account the following
factors:

(i) The existence of significant outstanding no-
tional exposures, trading liquidity and adequate pric-
ing data.

(i1)) The availability of rule framework, capacity,
operational expertise and resources, and credit sup-
port infrastructure to clear the contract on terms that
are consistent with the material terms and trading
conventions on which the contract is then traded.

(iii) The effect on the mitigation of systemic risk,
taking into account the size of the market for such
contract and the resources of the clearing agency
available to clear the contract.

(iv) The effect on competition, including appro-
priate fees and charges applied to clearing.

(v) The existence of reasonable legal certainty in
the event of the insolvency of the relevant clearing
agency or 1 or more of its clearing members with re-
gard to the treatment of customer and security-based
swap counterparty positions, funds, and property.

(C) In making a determination under subsection (b)(1)
or paragraph (2)(C) that the clearing requirement shall
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apply, the Commission may require such terms and condi-

tions to the requirement as the Commission determines to

be appropriate.

(5) RULES.—Not later than 1 year after the date of the en-
actment of this section, the Commission shall adopt rules for
a clearing agency’s submission for review, pursuant to this sub-
section, of a security-based swap, or a group, category, type, or
class of security-based swaps, that it seeks to accept for clear-
ing. Nothing in this paragraph limits the Commission from
making a determination under paragraph (2)(C) for security-
based swaps described in paragraph (2)(B).

(c) STAY OF CLEARING REQUIREMENT.—

(1) IN GENERAL.—After making a determination pursuant
to subsection (b)(2), the Commission, on application of a
counterparty to a security-based swap or on its own initiative,
may stay the clearing requirement of subsection (a)(1) until the
Commission completes a review of the terms of the security-
based swap (or the group, category, type, or class of security-
based swaps) and the clearing arrangement.

(2) DEADLINE.—The Commission shall complete a review
undertaken pursuant to paragraph (1) not later than 90 days
after issuance of the stay, unless the clearing agency that
clears the security-based swap, or group, category, type, or
class of security-based swaps, agrees to an extension of the
time limitation established under this paragraph.

(3) DETERMINATION.—Upon completion of the review un-
dertaken pursuant to paragraph (1), the Commission may—

(A) determine, unconditionally or subject to such
terms and conditions as the Commission determines to be
appropriate, that the security-based swap, or group, cat-
egory, type, or class of security-based swaps, must be
cleared pursuant to this subsection if it finds that such
clearing is consistent with subsection (b)(4); or

(B) determine that the clearing requirement of sub-
section (a)(1) shall not apply to the security-based swap, or
group, category, type, or class of security-based swaps.

(4) RULES.—Not later than 1 year after the date of the en-
actment of this section, the Commission shall adopt rules for
reviewing, pursuant to this subsection, a clearing agency’s
clearing of a security-based swap, or a group, category, type, or
class of security-based swaps, that it has accepted for clearing.
(d) PREVENTION OF EVASION.—

(1) IN GENERAL.—The Commission shall prescribe rules
under this section (and issue interpretations of rules prescribed
under this section), as determined by the Commission to be
necessary to prevent evasions of the mandatory clearing re-
quirements under this Act.

(2) DUTY OF COMMISSION TO INVESTIGATE AND TAKE CER-
TAIN ACTIONS.—To the extent the Commission finds that a par-
ticular security-based swap or any group, category, type, or
class of security-based swaps that would otherwise be subject
to mandatory clearing but no clearing agency has listed the se-
curity-based swap or the group, category, type, or class of secu-
rity-based swaps for clearing, the Commission shall—
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(A) investigate the relevant facts and circumstances;

(B) within 30 days issue a public report containing the
results of the investigation; and

(C) take such actions as the Commission determines to
be necessary and in the public interest, which may include
requiring the retaining of adequate margin or capital by
parties to the security-based swap or the group, category,
type, or class of security-based swaps.

(3) EFFECT ON AUTHORITY.—Nothing in this subsection—

(A) authorizes the Commission to adopt rules requir-
ing a clearing agency to list for clearing a security-based
swap or any group, category, type, or class of security-
based swaps if the clearing of the security-based swap or
the group, category, type, or class of security-based swaps
would dthreaten the financial integrity of the clearing agen-
cy; an

(B) affects the authority of the Commission to enforce
the open access provisions of subsection (a)(2) with respect
to a security-based swap or the group, category, type, or
class of security-based swaps that is listed for clearing by

a clearing agency.

(e) REPORTING TRANSITION RULES.—Rules adopted by the Com-
mission under this section shall provide for the reporting of data,
as follows:

(1) Security-based swaps entered into before the date of
the enactment of this section shall be reported to a registered
security-based swap data repository or the Commission no
later than 180 days after the effective date of this section.

(2) Security-based swaps entered into on or after such date
of enactment shall be reported to a registered security-based
s?fap data repository or the Commission no later than the later
0 —_—

(A) 90 days after such effective date; or

(B) such other time after entering into the security-
based swap as the Commission may prescribe by rule or
regulation.

(f) CLEARING TRANSITION RULES.—

(1) Security-based swaps entered into before the date of
the enactment of this section are exempt from the clearing re-
quirements of this subsection if reported pursuant to sub-
section (e)(1).

(2) Security-based swaps entered into before application of
the clearing requirement pursuant to this section are exempt
from the clearing requirements of this section if reported pur-
suant to subsection (e)(2).

(g) EXCEPTIONS.—

(1) IN GENERAL.—The requirements of subsection (a)(1)
shall not apply to a security-based swap if 1 of the counterpar-
ties to the security-based swap—

(A) is not a financial entity;

(B) is using security-based swaps to hedge or mitigate
commercial risk; and

(C) notifies the Commission, in a manner set forth by
the Commission, how it generally meets its financial obli-
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gations associated with entering into non-cleared security-

based swaps.

(2) OPTION TO CLEAR.—The application of the clearing ex-
ception in paragraph (1) is solely at the discretion of the
counterparty to the security-based swap that meets the condi-
tions of subparagraphs (A) through (C) of paragraph (1).

(3) FINANCIAL ENTITY DEFINITION.—

(A) IN GENERAL.—For the purposes of this subsection,
the term “financial entity” means—

(i) a swap dealer;

(i1) a security-based swap dealer;

(iii) a major swap participant;

(iv) a major security-based swap participant;

(v) a commodity pool as defined in section 1a(10)
of the Commodity Exchange Act;

(vi) a private fund as defined in section 202(a) of
the Investment Advisers Act of 1940 (15 U.S.C. 80-b-—
2(a));

(vii) an employee benefit plan as defined in para-
graphs (3) and (32) of section 3 of the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C. 1002);

(viii) a person predominantly engaged in activities
that are in the business of banking or financial in na-
ture, as defined in section 4(k) of the Bank Holding
Company Act of 1956.

(B) ExcLuUSION.—The Commission shall consider
whether to exempt small banks, savings associations, farm
credit system institutions, and credit unions, including—

(i) depository institutions with total assets of
$10,000,000,000 or less;

(i1) farm credit system institutions with total as-
sets of $10,000,000,000 or less; or

(iii) credit wunions with total assets of
$10,000,000,000 or less.

(4) TREATMENT OF AFFILIATES.—

(A) IN GENERAL.—An affiliate of a person that quali-
fies for an exception under this subsection (including affil-
iate entities predominantly engaged in providing financing
for the purchase of the merchandise or manufactured
goods of the person) may qualify for the exception only if
the affiliate—

(1) enters into the security-based swap to hedge or
mitigate the commercial risk of the person or other af-
filiate of the person that is not a financial entity, and
the commercial risk that the affiliate is hedging or
mitigating has been transferred to the affiliate;

(i1) is directly and wholly-owned by another affil-
iate qualified for the exception under this paragraph
or an entity that is not a financial entity;

(ii1) is not indirectly majority-owned by a financial
entity;

(iv) is not ultimately owned by a parent company
that is a financial entity; and
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(v) does not provide any services, financial or oth-
erwise, to any affiliate that is a nonbank financial
company supervised by the Board of Governors (as de-
fined under section 102 of the Financial Stability Act
of 2010).

(B) LIMITATION ON QUALIFYING AFFILIATES.—The ex-
ception in subparagraph (A) shall not apply if the affiliate
is—

(1) a swap dealer;

(ii) a security-based swap dealer;

(iii) a major swap participant;

(iv) a major security-based swap participant;

(v) a commodity pool;

(vi) a bank holding company;

(vii) a private fund, as defined in section 202(a) of
t}(le))Investment Advisers Act of 1940 (15 U.S.C. 80-b—
2(a));

(viii) an employee benefit plan or government
plan, as defined in paragraphs (3) and (32) of section
3 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1002);

(ix) an insured depository institution;

(x) a farm credit system institution;

(x1) a credit union;

(xii) a nonbank financial company supervised by
the Board of Governors (as defined under section 102
of the Financial Stability Act of 2010); or

(xiii) an entity engaged in the business of insur-
ance and subject to capital requirements established
by an insurance governmental authority of a State, a
territory of the United States, the District of Colum-
bia, a country other than the United States, or a polit-
ical subdivision of a country other than the United
States that is engaged in the supervision of insurance
companies under insurance law.

(C) LIMITATION ON AFFILIATES’ AFFILIATES.—Unless
the Commission determines, by order, rule, or regulation,
that it is in the public interest, the exception in subpara-
graph (A) shall not apply with respect to an affiliate if
such affiliate is itself affiliated with—

(i) a major security-based swap participant;

(i1) a security-based swap dealer;

(iii) a major swap participant; or

(iv) a swap dealer.

(D) CONDITIONS ON TRANSACTIONS.—With respect to
an affiliate that qualifies for the exception in subpara-
graph (A)—

(1) such affiliate may not enter into any security-
based swap other than for the purpose of hedging or
mitigating commercial risk; and

(i1) neither such affiliate nor any person affiliated
with such affiliate that is not a financial entity may
enter into a security-based swap with or on behalf of
any affiliate that is a financial entity or otherwise as-
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sume, net, combine, or consolidate the risk of security-

based swaps entered into by any such financial entity,

except one that is an affiliate that qualifies for the ex-

ception under subparagraph (A).

(E) TRANSITION RULE FOR AFFILIATES.—An affiliate,
subsidiary, or a wholly owned entity of a person that quali-
fies for an exception under subparagraph (A) and is pre-
dominantly engaged in providing financing for the pur-
chase or lease of merchandise or manufactured goods of
the person shall be exempt from the margin requirement
described in section 15F(e) and the clearing requirement
described in subsection (a) with regard to security-based
swaps entered into to mitigate the risk of the financing ac-
tivities for not less than a 2-year period beginning on the
date of enactment of this subparagraph.

(F) RISK MANAGEMENT PROGRAM.—Any security-based
swap entered into by an affiliate that qualifies for the ex-
ception in subparagraph (A) shall be subject to a central-
ized risk management program of the affiliate, which is
reasonably designed both to monitor and manage the risks
associated with the security-based swap and to identify
each of the affiliates on whose behalf a security-based
swap was entered into.

(5) ELECTION OF COUNTERPARTY.—

(A) SECURITY-BASED SWAPS REQUIRED TO BE
CLEARED.—With respect to any security-based swap that is
subject to the mandatory clearing requirement under sub-
section (a) and entered into by a security-based swap deal-
er or a major security-based swap participant with a
counterparty that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major security-based
swap participant, the counterparty shall have the sole
right to select the clearing agency at which the security-
based swap will be cleared.

(B) SECURITY-BASED SWAPS NOT REQUIRED TO BE
CLEARED.—With respect to any security-based swap that is
not subject to the mandatory clearing requirement under
subsection (a) and entered into by a security-based swap
dealer or a major security-based swap participant with a
counterparty that is not a swap dealer, major swap partici-
pant, security-based swap dealer, or major security-based
swap participant, the counterparty—

(i) may elect to require clearing of the security-
based swap; and

(i1) shall have the sole right to select the clearing
agency at which the security-based swap will be
cleared.

(6) ABUSE OF EXCEPTION.—The Commission may prescribe
such rules or issue interpretations of the rules as the Commis-
sion determines to be necessary to prevent abuse of the excep-
tions described in this subsection. The Commission may also
request information from those persons claiming the clearing
exception as necessary to prevent abuse of the exceptions de-
scribed in this subsection.
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(h) TRADE EXECUTION.—

(1) IN GENERAL.—With respect to transactions involving se-
curity-based swaps subject to the clearing requirement of sub-
section (a)(1), counterparties shall—

(A) execute the transaction on an exchange; or

(B) execute the transaction on a security-based swap
execution facility registered under section 3D or a security-
based swap execution facility that is exempt from registra-
tion under section 3D(e).

(2) EXCEPTION.—The requirements of subparagraphs (A)
and (B) of paragraph (1) shall not apply if no exchange or secu-
rity-based swap execution facility makes the security-based
swap available to trade or for security-based swap transactions
subject to the clearing exception under subsection (g).

(i) BOARD APPROVAL.—Exemptions from the requirements of
this section to clear a security-based swap or execute a security-
based swap through a national securities exchange or security-
based swap execution facility shall be available to a counterparty
that is an issuer of securities that are registered under section 12
or that is required to file reports pursuant to section 15(d), only if
an appropriate committee of the issuer’s board or governing body
has reviewed and approved the issuer’s decision to enter into secu-
rity-based swaps that are subject to such exemptions.

(j) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(1) IN GENERAL.—Each registered clearing agency shall
designate an individual to serve as a chief compliance officer.

(2) DUTIES.—The chief compliance officer shall—

(A) report directly to the board or to the senior officer
of the clearing agency;

(B) in consultation with its board, a body performing
a function similar thereto, or the senior officer of the reg-
istered clearing agency, resolve any conflicts of interest
that may arise;

(C) be responsible for administering each policy and
procedure that is required to be established pursuant to
this section;

(D) ensure compliance with this title (including regula-
tions issued under this title) relating to agreements, con-
tracts, or transactions, including each rule prescribed by
the Commission under this section;

(E) establish procedures for the remediation of non-
compliance issues identified by the compliance officer
through any—

(i) compliance office review;

(i1) look-back;

(iii) internal or external audit finding;
(iv) self-reported error; or

(v) validated complaint; and

(F) establish and follow appropriate procedures for the
handling, management response, remediation, retesting,
and closing of noncompliance issues.

(3) ANNUAL REPORTS.—

(A) IN GENERAL.—In accordance with rules prescribed
by the Commission, the chief compliance officer shall an-
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nually prepare and sign a report that contains a descrip-
tion of—

(i) the compliance of the registered clearing agen-
cy or security-based swap execution facility of the com-
pliance officer with respect to this title (including reg-
ulations under this title); and

(ii) each policy and procedure of the registered
clearing agency of the compliance officer (including the
code of ethics and conflict of interest policies of the
registered clearing agency).

(B) REQUIREMENTS.—A compliance report under sub-
paragraph (A) shall—

(i) accompany each appropriate financial report of
the registered clearing agency that is required to be
furnished to the Commission pursuant to this section;
and

(i) include a certification that, under penalty of
law, the compliance report is accurate and complete.

SEC. 3D. [78c—4] SECURITY-BASED SWAP EXECUTION FACILITIES.
(a) REGISTRATION.—

(1) IN GENERAL.—No person may operate a facility for the
trading or processing of security-based swaps, unless the facil-
ity is registered as a security-based swap execution facility or
as a national securities exchange under this section.

(2) DUAL REGISTRATION.—Any person that is registered as
a security-based swap execution facility under this section
shall register with the Commission regardless of whether the
person also is registered with the Commodity Futures Trading
Commission as a swap execution facility.

(b) TRADING AND TRADE PROCESSING.—A security-based swap
execution facility that is registered under subsection (a) may—
(1) make available for trading any security-based swap;
and
(2) facilitate trade processing of any security-based swap.
(¢) IDENTIFICATION OF FAciLiTy USED To TRADE SECURITY-
BASED SWAPS BY NATIONAL SECURITIES EXCHANGES.—A national
securities exchange shall, to the extent that the exchange also op-
erates a security-based swap execution facility and uses the same
electronic trade execution system for listing and executing trades
of security-based swaps on or through the exchange and the facil-
ity, identify whether electronic trading of such security-based
swaps is taking place on or through the national securities ex-
change or the security-based swap execution facility.

(d) CORE PRINCIPLES FOR SECURITY-BASED SWAP EXECUTION
FACILITIES.—

(1) COMPLIANCE WITH CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered, and maintain reg-
istration, as a security-based swap execution facility, the
security-based swap execution facility shall comply with—

1 (1) the core principles described in this subsection;
an
(i1) any requirement that the Commission may im-

pose by rule or regulation.
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(B) REASONABLE DISCRETION OF SECURITY-BASED SWAP
EXECUTION FACILITY.—Unless otherwise determined by the
Commission, by rule or regulation, a security-based swap
execution facility described in subparagraph (A) shall have
reasonable discretion in establishing the manner in which
it complies with the core principles described in this sub-
section.

(2) COMPLIANCE WITH RULES.—A security-based swap exe-
cution facility shall—

(A) establish and enforce compliance with any rule es-
tablished by such security-based swap execution facility,
including—

(i) the terms and conditions of the security-based
swaps traded or processed on or through the facility;
and

(i) any limitation on access to the facility;

(B) establish and enforce trading, trade processing,
and participation rules that will deter abuses and have the
capacity to detect, investigate, and enforce those rules, in-
cluding means—

(i) to provide market participants with impartial
access to the market; and

(i1) to capture information that may be used in es-
tablishing whether rule violations have occurred; and
(C) establish rules governing the operation of the facil-

ity, including rules specifying trading procedures to be

used in entering and executing orders traded or posted on
the facility, including block trades.

(3) SECURITY-BASED SWAPS NOT READILY SUSCEPTIBLE TO
MANIPULATION.—The security-based swap execution facility
shall permit trading only in security-based swaps that are not
readily susceptible to manipulation.

(4) MONITORING OF TRADING AND TRADE PROCESSING.—The
security-based swap execution facility shall—

(A) establish and enforce rules or terms and conditions
defining, or specifications detailing—

(i) trading procedures to be used in entering and
executing orders traded on or through the facilities of
the security-based swap execution facility; and

(i1) procedures for trade processing of security-
based swaps on or through the facilities of the secu-
rity-based swap execution facility; and
(B) monitor trading in security-based swaps to prevent

manipulation, price distortion, and disruptions of the deliv-
ery or cash settlement process through surveillance, com-
pliance, and disciplinary practices and procedures, includ-
ing methods for conducting real-time monitoring of trading
and comprehensive and accurate trade reconstructions.

(5) ABILITY TO OBTAIN INFORMATION.—The security-based
swap execution facility shall—

(A) establish and enforce rules that will allow the fa-
cility to obtain any necessary information to perform any
of the functions described in this subsection;
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(B) provide the information to the Commission on re-
quest; and

(C) have the capacity to carry out such international
information-sharing agreements as the Commission may
require.

(6) FINANCIAL INTEGRITY OF TRANSACTIONS.—The security-
based swap execution facility shall establish and enforce rules
and procedures for ensuring the financial integrity of security-
based swaps entered on or through the facilities of the secu-
rity-based swap execution facility, including the clearance and
settlement of security-based swaps pursuant to section
3C(a)(1).

(7) EMERGENCY AUTHORITY.—The security-based swap exe-
cution facility shall adopt rules to provide for the exercise of
emergency authority, in consultation or cooperation with the
Commission, as is necessary and appropriate, including the au-
thority to liquidate or transfer open positions in any security-
based swap or to suspend or curtail trading in a security-based
swap.

(8) TIMELY PUBLICATION OF TRADING INFORMATION.—

(A) IN GENERAL.—The security-based swap execution
facility shall make public timely information on price,
trading volume, and other trading data on security-based
swaps to the extent prescribed by the Commission.

(B) CAPACITY OF SECURITY-BASED SWAP EXECUTION FA-
ciLITY.—The security-based swap execution facility shall
be required to have the capacity to electronically capture
and transmit and disseminate trade information with re-
spect to transactions executed on or through the facility.
(9) RECORDKEEPING AND REPORTING.—

(A) IN GENERAL.—A security-based swap execution fa-
cility shall—

(i) maintain records of all activities relating to the
business of the facility, including a complete audit
trail, in a form and manner acceptable to the Commis-
sion for a period of 5 years; and

(i1) report to the Commission, in a form and man-
ner acceptable to the Commission, such information as
the Commission determines to be necessary or appro-
priate for the Commission to perform the duties of the
Commission under this title.

(B) REQUIREMENTS.—The Commission shall adopt data
collection and reporting requirements for security-based
swap execution facilities that are comparable to cor-
responding requirements for clearing agencies and secu-
rity-based swap data repositories.

(10) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this title, the security-
based swap execution facility shall not—

(A) adopt any rules or taking any actions that result
in any unreasonable restraint of trade; or

(B) impose any material anticompetitive burden on
trading or clearing.
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(11) CONFLICTS OF INTEREST.—The security-based swap
execution facility shall—

(A) establish and enforce rules to minimize conflicts of
interest in its decision-making process; and

(B) establish a process for resolving the conflicts of in-
terest.

(12) FINANCIAL RESOURCES.—

(A) IN GENERAL.—The security-based swap execution
facility shall have adequate financial, operational, and
managerial resources to discharge each responsibility of
the security-based swap execution facility, as determined
by the Commission.

(B) DETERMINATION OF RESOURCE ADEQUACY.—The fi-
nancial resources of a security-based swap execution facil-
ity shall be considered to be adequate if the value of the
financial resources—

(i) enables the organization to meet its financial
obligations to its members and participants notwith-
standing a default by the member or participant cre-
ating the largest financial exposure for that organiza-
tion in extreme but plausible market conditions; and

(i) exceeds the total amount that would enable
the security-based swap execution facility to cover the
operating costs of the security-based swap execution
gacility for a 1-year period, as calculated on a rolling

asis.
(13) SYSTEM SAFEGUARDS.—The security-based swap execu-
tion facility shall—

(A) establish and maintain a program of risk analysis
and oversight to identify and minimize sources of oper-
ational risk, through the development of appropriate con-
trols and procedures, and automated systems, that—

(1) are reliable and secure; and

(i1) have adequate scalable capacity;

(B) establish and maintain emergency procedures,
backup facilities, and a plan for disaster recovery that
allow for—

(i) the timely recovery and resumption of oper-
ations; and

(i1) the fulfillment of the responsibilities and obli-
gations of the security-based swap execution facility;
and
(C) periodically conduct tests to verify that the backup

resources of the security-based swap execution facility are
sufficient to ensure continued—

(i) order processing and trade matching;

(ii) price reporting;

(111) market surveillance; and

(iv) maintenance of a comprehensive and accurate
audit trail.

(14) DESIGNATION OF CHIEF COMPLIANCE OFFICER.—

(A) IN GENERAL.—Each security-based swap execution
facility shall designate an individual to serve as a chief
compliance officer.
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(B) DuTieEs.—The chief compliance officer shall—
(i) report directly to the board or to the senior offi-

cer of the facility;

(i) review compliance with the core principles in

this subsection;

(iii) in consultation with the board of the facility,
a body performing a function similar to that of a
board, or the senior officer of the facility, resolve any
conflicts of interest that may arise;

(iv) be responsible for establishing and admin-
istering the policies and procedures required to be es-
tablished pursuant to this section;

(v) ensure compliance with this title and the rules
and regulations issued under this title, including rules
prescribed by the Commission pursuant to this sec-

tion;

(vi) establish procedures for the remediation of
noncompliance issues found during—
(I) compliance office reviews;

(IT) look backs;

(ITT) internal or external audit findings;
(IV) self-reported errors; or
(V) through validated complaints; and
(vii) establish and follow appropriate procedures
for the handling, management response, remediation,
retesting, and closing of noncompliance issues.

(C) ANNUAL REPORTS.—

(i) IN GENERAL.—In accordance with rules pre-
scribed by the Commission, the chief compliance offi-
cer shall annually prepare and sign a report that con-

tains a description of—

(I) the compliance of the security-based swap
execution facility with this title; and

(IT) the policies and procedures, including the
code of ethics and conflict of interest policies, of
the security-based security-based swap execution

facility.

(i1) REQUIREMENTS.—The chief compliance officer

shall—

(I) submit each report described in clause (i)
with the appropriate financial report of the secu-
rity-based swap execution facility that is required
to be submitted to the Commission pursuant to

this section; and

(II) include in the report a certification that,
under penalty of law, the report is accurate and

complete.

(e) EXEMPTIONS.—The Commission may exempt, conditionally
or unconditionally, a security-based swap execution facility from
registration under this section if the Commission finds that the fa-
cility is subject to comparable, comprehensive supervision and reg-
ulation on a consolidated basis by the Commodity Futures Trading

Commission.
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(f) RULES.—The Commission shall prescribe rules governing
the regulation of security-based swap execution facilities under this
section.

SEC. 3E. [78c-5]1 SEGREGATION OF ASSETS HELD AS COLLATERAL IN
SECURITY-BASED SWAP TRANSACTIONS.

(a) REGISTRATION REQUIREMENT.—It shall be unlawful for any
person to accept any money, securities, or property (or to extend
any credit in lieu of money, securities, or property) from, for, or on
behalf of a security-based swaps customer to margin, guarantee, or
secure a security-based swap cleared by or through a clearing agen-
cy (including money, securities, or property accruing to the cus-
tomer as the result of such a security-based swap), unless the per-
son shall have registered under this title with the Commission as
a broker, dealer, or security-based swap dealer, and the registra-
tion shall not have expired nor been suspended nor revoked.

(b) CLEARED SECURITY-BASED SWAPS.—

(1) SEGREGATION REQUIRED.—A broker, dealer, or security-
based swap dealer shall treat and deal with all money, securi-
ties, and property of any security-based swaps customer re-
ceived to margin, guarantee, or secure a security-based swap
cleared by or though a clearing agency (including money, secu-
rities, or property accruing to the security-based swaps cus-
tomer as the result of such a security-based swap) as belonging
to the security-based swaps customer.

(2) COMMINGLING PROHIBITED.—Money, securities, and
property of a security-based swaps customer described in para-
graph (1) shall be separately accounted for and shall not be
commingled with the funds of the broker, dealer, or security-
based swap dealer or be used to margin, secure, or guarantee
any trades or contracts of any security-based swaps customer
or person other than the person for whom the same are held.
(c) EXCEPTIONS.—

(1) USE OF FUNDS.—

(A) IN GENERAL.—Notwithstanding subsection (b),
money, securities, and property of a security-based swaps
customer of a broker, dealer, or security-based swap dealer
described in subsection (b) may, for convenience, be com-
mingled and deposited in the same 1 or more accounts
with any bank or trust company or with a clearing agency.

(B) WITHDRAWAL.—Notwithstanding subsection (b),
such share of the money, securities, and property described
in subparagraph (A) as in the normal course of business
shall be necessary to margin, guarantee, secure, transfer,
adjust, or settle a cleared security-based swap with a
clearing agency, or with any member of the clearing agen-
cy, may be withdrawn and applied to such purposes, in-
cluding the payment of commissions, brokerage, interest,
taxes, storage, and other charges, lawfully accruing in con-
nection with the cleared security-based swap.

(2) COMMISSION ACTION.—Notwithstanding subsection (b),
in accordance with such terms and conditions as the Commis-
sion may prescribe by rule, regulation, or order, any money, se-
curities, or property of the security-based swaps customer of a
broker, dealer, or security-based swap dealer described in sub-
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section (b) may be commingled and deposited as provided in

this section with any other money, securities, or property re-

ceived by the broker, dealer, or security-based swap dealer and

required by the Commission to be separately accounted for and

treated and dealt with as belonging to the security-based

awalps customer of the broker, dealer, or security-based swap
ealer.

(d) PERMITTED INVESTMENTS.—Money described in subsection
(b) may be invested in obligations of the United States, in general
obligations of any State or of any political subdivision of a State,
and in obligations fully guaranteed as to principal and interest by
the United States, or in any other investment that the Commission
may by rule or regulation prescribe, and such investments shall be
made in accordance with such rules and regulations and subject to
such conditions as the Commission may prescribe.

(e) PROHIBITION.—It shall be unlawful for any person, includ-
ing any clearing agency and any depository institution, that has re-
ceived any money, securities, or property for deposit in a separate
account or accounts as provided in subsection (b) to hold, dispose
of, or use any such money, securities, or property as belonging to
the depositing broker, dealer, or security-based swap dealer or any
person other than the swaps customer of the broker, dealer, or se-
curity-based swap dealer.

(f) SEGREGATION REQUIREMENTS FOR UNCLEARED SECURITY-
BASED SWAPS.—

(1) SEGREGATION OF ASSETS HELD AS COLLATERAL IN

UNCLEARED SECURITY-BASED SWAP TRANSACTIONS.—

(A) NOTIFICATION.—A security-based swap dealer or
major security-based swap participant shall be required to
notify the counterparty of the security-based swap dealer
or major security-based swap participant at the beginning
of a security-based swap transaction that the counterparty
has the right to require segregation of the funds of other
property supplied to margin, guarantee, or secure the obli-
gations of the counterparty.

(B) SEGREGATION AND MAINTENANCE OF FUNDS.—At
the request of a counterparty to a security-based swap that
provides funds or other property to a security-based swap
dealer or major security-based swap participant to margin,
guarantee, or secure the obligations of the counterparty,
the security-based swap dealer or major security-based
swap participant shall—

(i) segregate the funds or other property for the
benefit of the counterparty; and
(i) in accordance with such rules and regulations
as the Commission may promulgate, maintain the
funds or other property in a segregated account sepa-
rate from the assets and other interests of the secu-
rity-based swap dealer or major security-based swap
participant.
(2) APPLICABILITY.—The requirements described in para-
graph (1) shall—

(A) apply only to a security-based swap between a

counterparty and a security-based swap dealer or major se-
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curity-based swap participant that is not submitted for
clearing to a clearing agency; and

(B)(A) not apply to variation margin payments; or

(i1) not preclude any commercial arrangement regard-
ing—

(I) the investment of segregated funds or other
property that may only be invested in such invest-
ments as the Commission may permit by rule or regu-
lation; and

(IT) the related allocation of gains and losses re-
sulting from any investment of the segregated funds
or other property.

(3) USE OF INDEPENDENT THIRD-PARTY CUSTODIANS.—The
segregated account described in paragraph (1) shall be—

(A) carried by an independent third-party custodian;
and

(B) designated as a segregated account for and on be-
half of the counterparty.

(4) REPORTING REQUIREMENT.—If the counterparty does
not choose to require segregation of the funds or other property
supplied to margin, guarantee, or secure the obligations of the
counterparty, the security-based swap dealer or major security-
based swap participant shall report to the counterparty of the
security-based swap dealer or major security-based swap par-
ticipant on a quarterly basis that the back office procedures of
the security-based swap dealer or major security-based swap
participant relating to margin and collateral requirements are
in compliance with the agreement of the counterparties.

(g) BANKRUPTCY.—A security-based swap, as defined in section
3(a)(68) shall be considered to be a security as such term is used
in section 101(53A)(B) and subchapter III of title 11, United States
Code. An account that holds a security-based swap, other than a
portfolio margining account referred to in section 15(c)(3)(C) shall
be considered to be a securities account, as that term is defined in
section 741 of title 11, United States Code. The definitions of the
terms “purchase” and “sale” in section 3(a)(13) and (14) shall be ap-
plied to the terms “purchase” and “sale”, as used in section 741 of
title 11, United States Code. The term “customer”, as defined in
section 741 of title 11, United States Code, excludes any person, to
the extent that such person has a claim based on any open repur-
chase agreement, open reverse repurchase agreement, stock bor-
rowed agreement, non-cleared option, or non-cleared security-based
swap except to the extent of any margin delivered to or by the cus-
tomer with respect to which there is a customer protection require-
ment under section 15(c)(3) or a segregation requirement.

SECURITIES AND EXCHANGE COMMISSION

SEcC. 4. [78d] (a) There is hereby established a Securities and
Exchange Commission (hereinafter referred to as the “Commis-
sion”) to be composed of five commissioners to be appointed by the
President by and with the advice and consent of the Senate. Not
more than three of such commissioners shall be members of the
same political party, and in making appointments members of dif-
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ferent political parties shall be appointed alternately as nearly as
may be practicable. No commissioner shall engage in any other
business, vocation, or employment than that of serving as commis-
sioner, nor shall any commissioner participate, directly or indi-
rectly, in any stock-market operations or transactions of a char-
acter subject to regulation by the Commission pursuant to this
title. Each commissioner shall hold office for a term of five years
and until his successor is appointed and has qualified, except that
he shall not so continue to serve beyond the expiration of the next
session of Congress subsequent to the expiration of said fixed term
of office, and except (1) any commissioner appointed to fill a va-
cancy occurring prior to the expiration of the term for which his
predecessor was appointed shall be appointed for the remainder of
such term, and (2) the terms of office of the commissioners first
taking office after the enactment of this title shall expire as des-
ignated by the President at the time of nomination, one at the end
of one year, one at the end of two years, one at the end of three
years, one at the end of four years, and one at the end of five years,
after the date of the enactment of this title. 23

(b) APPOINTMENT AND COMPENSATION OF STAFF AND LEASING
AUTHORITY.—

(1) APPOINTMENT AND COMPENSATION.—The Commission
shall appoint and compensate officers, attorneys, economists,
examiners, and other employees in accordance with section
4802 of title 5, United States Code.

(2) REPORTING OF INFORMATION.—In establishing and ad-
justing schedules of compensation and benefits for officers, at-
torneys, economists, examiners, and other employees of the
Commission under applicable provisions of law, the Commis-
sion shall inform the heads of the agencies referred to under
section 1206 of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (12 U.S.C. 1833b) and Congress
of such compensation and benefits and shall seek to maintain
comparability with such agencies regarding compensation and
benefits.

(3) LEASING AUTHORITY.—Nothwithstanding any other pro-
vision of law, the Commission is authorized to enter directly
into leases for real property for office, meeting, storage, and
such other space as is necessary to carry out its functions, and
shall be exempt from any General Services Administration
space management regulations or directives.

(¢) Notwithstanding any other provision of law, in accordance
with regulations which the Commission shall prescribe to prevent
conflicts of interest, the Commission may accept payment and re-
imbursement, in cash or in kind, from non-Federal agencies, orga-
nizations, and individuals for travel, subsistence, and other nec-
essary expenses incurred by Commission members and employees
in attending meetings and conferences concerning the functions or
activities of the Commission. Any payment or reimbursement ac-
cepted shall be credited to the appropriated funds of the Commis-
sion. The amount of travel, subsistence, and other necessary ex-

23 See also Reorganization Plan No. 10 of 1950 and Pub. L. 87-592, printed in the appendix
to this compilation.
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penses for members and employees paid or reimbursed under this
subsection may exceed per diem amounts established in official
travel regulations, but the Commission may include in its regula-
tions under this subsection a limitation on such amounts.

(d) Notwithstanding any other provision of law, former employ-
ers of participants in the Commission’s professional fellows pro-
grams may pay such participants their actual expenses for reloca-
tion to Washington, District of Columbia, to facilitate their partici-
pation in such programs, and program participants may accept
such payments.

(e) Notwithstanding any other provision of law, whenever any
fee is required to be paid to the Commission pursuant to any provi-
sion of the securities laws or any other law, the Commission may
provide by rule that such fee shall be paid in a manner other than
in cash and the Commission may also specify the time that such
fee shall be determined and paid relative to the filing of any state-
ment or document with the Commission.

(f) REIMBURSEMENT OF EXPENSES FOR ASSISTING FOREIGN SE-
CURITIES AUTHORITIES.—Notwithstanding any other provision of
law, the Commission may accept payment and reimbursement, in
cash or in kind, from a foreign securities authority, or made on be-
half of such authority, for necessary expenses incurred by the Com-
mission, its members, and employees in carrying out any investiga-
tion pursuant to section 21(a)(2) of this title or in providing any
other assistance to a foreign securities authority. Any payment or
reimbursement accepted shall be considered a reimbursement to
the appropriated funds of the Commission.

(g) OFFICE OF THE INVESTOR ADVOCATE.—

(1) OFFICE ESTABLISHED.—There is established within the
Commission the Office of the Investor Advocate (in this sub-
section referred to as the “Office”).

(2) INVESTOR ADVOCATE.—

(A) IN GENERAL.—The head of the Office shall be the
Investor Advocate, who shall—

(1) report directly to the Chairman; and

(i) be appointed by the Chairman, in consultation
with the Commission, from among individuals having
experience in advocating for the interests of investors
in securities and investor protection issues, from the
perspective of investors.

(B) COMPENSATION.—The annual rate of pay for the
Investor Advocate shall be equal to the highest rate of an-
nual pay for other senior executives who report to the
Chairman of the Commission.

(C) LIMITATION ON SERVICE.—An individual who
serves as the Investor Advocate may not be employed by
the Commission—

(i) during the 2-year period ending on the date of
appointment as Investor Advocate; or

(i1) during the 5-year period beginning on the date
on which the person ceases to serve as the Investor

Advocate.

(3) STAFF OF OFFICE.—The Investor Advocate, after con-
sultation with the Chairman of the Commission, may retain or
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employ independent counsel, research staff, and service staff,
as the Investor Advocate deems necessary to carry out the
functions, powers, and duties of the Office.

(4) FUNCTIONS OF THE INVESTOR ADVOCATE.—The Investor
Advocate shall—

(A) assist retail investors in resolving significant prob-
lems such investors may have with the Commission or
with self-regulatory organizations;

(B) identify areas in which investors would benefit
from changes in the regulations of the Commission or the
rules of self-regulatory organizations;

(C) identify problems that investors have with finan-
cial service providers and investment products;

(D) analyze the potential impact on investors of—

(i) proposed regulations of the Commission; and

(i1) proposed rules of self-regulatory organizations
registered under this title; and
(E) to the extent practicable, propose to the Commis-

sion changes in the regulations or orders of the Commis-
sion and to Congress any legislative, administrative, or
personnel changes that may be appropriate to mitigate
problems identified under this paragraph and to promote
the interests of investors.

(5) AccEss TO DOCUMENTS.—The Commission shall ensure
that the Investor Advocate has full access to the documents of
the Commission and any self-regulatory organization, as nec-
essary to carry out the functions of the Office.

(6) ANNUAL REPORTS.—

(A) REPORT ON OBJECTIVES.—

(i) IN GENERAL.—Not later than June 30 of each
year after 2010, the Investor Advocate shall submit to
the Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Financial
Services of the House of Representatives a report on
the objectives of the Investor Advocate for the fol-
lowing fiscal year.

(i1) CONTENTS.—Each report required under clause
(i) shall contain full and substantive analysis and ex-
planation.

(B) REPORT ON ACTIVITIES.—

(1) IN GENERAL.—Not later than December 31 of
each year after 2010, the Investor Advocate shall sub-
mit to the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee on Fi-
nancial Services of the House of Representatives a re-
port on the activities of the Investor Advocate during
the immediately preceding fiscal year.

(i1) CONTENTS.—Each report required under clause
(1) shall include—

(I) appropriate statistical information and full
and substantive analysis;

(IT) information on steps that the Investor Ad-
vocate has taken during the reporting period to
improve investor services and the responsiveness
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of the Commission and self-regulatory organiza-

tions to investor concerns;

(IIT) a summary of the most serious problems
encountered by investors during the reporting pe-
riod;

(IV) an inventory of the items described in
subclause (III) that includes—

(aa) identification of any action taken by
the Commission or the self-regulatory organi-
zation and the result of such action;

(bb) the length of time that each item has
remained on such inventory; and

(cc) for items on which no action has been
taken, the reasons for inaction, and an identi-
fication of any official who is responsible for
such action;

(V) recommendations for such administrative
and legislative actions as may be appropriate to
resolve problems encountered by investors; and

(VI) any other information, as determined ap-
propriate by the Investor Advocate.

(iii) INDEPENDENCE.—Each report required under
this paragraph shall be provided directly to the Com-
mittees listed in clause (i) without any prior review or
comment from the Commission, any commissioner,
any other officer or employee of the Commission, or
the Office of Management and Budget.

(iv) CONFIDENTIALITY.—No report required under
clause (i) may contain confidential information.

(7) REGULATIONS.—The Commission shall, by regulation,
establish procedures requiring a formal response to all rec-
ommendations submitted to the Commission by the Investor
Advocate, not later than 3 months after the date of such sub-
mission.

(8) OMBUDSMAN.—

(A) APPOINTMENT.—Not later than 180 days after the
date on which the first Investor Advocate is appointed
under paragraph (2)(A)(i), the Investor Advocate shall ap-
point an Ombudsman, who shall report directly to the In-
vestor Advocate.

(B) DuTiES.—The Ombudsman appointed under sub-
paragraph (A) shall—

(i) act as a liaison between the Commission and
any retail investor in resolving problems that retail in-
vestors may have with the Commission or with self-
regulatory organizations;

(i) review and make recommendations regarding
policies and procedures to encourage persons to
present questions to the Investor Advocate regarding
compliance with the securities laws; and

(ii1) establish safeguards to maintain the confiden-
tiality of communications between the persons de-
scribed in clause (ii) and the Ombudsman.
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(C) LIMITATION.—In carrying out the duties of the Om-
budsman under subparagraph (B), the Ombudsman shall
utilize personnel of the Commission to the extent prac-
ticable. Nothing in this paragraph shall be construed as
replacing, altering, or diminishing the activities of any om-
budsman or similar office of any other agency.

(D) REPORT.—The Ombudsman shall submit a semi-
annual report to the Investor Advocate that describes the
activities and evaluates the effectiveness of the Ombuds-
man during the preceding year. The Investor Advocate
shall include the reports required under this section in the
reports required to be submitted by the Inspector Advocate
under paragraph (6).

(h) EXAMINERS.—

(1) DIVISION OF TRADING AND MARKETS.—The Division of
Trading and Markets of the Commission, or any successor or-
ganizational unit, shall have a staff of examiners who shall—

(A) perform compliance inspections and examinations
of entities under the jurisdiction of that Division; and

(B) report to the Director of that Division.

(2) DIVISION OF INVESTMENT MANAGEMENT.—The Division
of Investment Management of the Commission, or any suc-
cessor organizational unit, shall have a staff of examiners who
shall—

(A) perform compliance inspections and examinations
of entities under the jurisdiction of that Division; and

(B) report to the Director of that Division.

(i) SECURITIES AND EXCHANGE COMMISSION RESERVE FUND.—

(1) RESERVE FUND ESTABLISHED.—There is established in
the Treasury of the United States a separate fund, to be known
as the “Securities and Exchange Commission Reserve Fund”
(referred to in this subsection as the “Reserve Fund”).

(2) RESERVE FUND AMOUNTS.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), any registration fees collected by the Commission
under section 6(b) of the Securities Act of 1933 (15 U.S.C.
77f(b)) or section 24(f) of the Investment Company Act of
1940 (15 U.S.C. 80a-24(f)) shall be deposited into the Re-
serve Fund.

(B) LimITATIONS.—For any 1 fiscal year—

(i) the amount deposited in the Fund may not ex-
ceed $50,000,000; and

(i1) the balance in the Fund may not exceed
$100,000,000.

(C) EXCESS FEES.—Any amounts in excess of the limi-
tations described in subparagraph (B) that the Commis-
sion collects from registration fees under section 6(b) of the
Securities Act of 1933 (15 U.S.C. 77f(b)) or section 24(f) of
the Investment Company Act of 1940 (15 U.S.C. 80a-24(f))
shall be deposited in the General Fund of the Treasury of
the United States and shall not be available for obligation
by the Commission.

(3) USE OF AMOUNTS IN RESERVE FUND.—The Commission
may obligate amounts in the Reserve Fund, not to exceed a
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total of $100,000,000 in any 1 fiscal year, as the Commission
determines is necessary to carry out the functions of the Com-
mission. Any amounts in the reserve fund shall remain avail-
able until expended. Not later than 10 days after the date on
which the Commission obligates amounts under this para-
graph, the Commission shall notify Congress of the date,
amount, and purpose of the obligation.

(4) RULE OF CONSTRUCTION.—Amounts collected and depos-
ited in the Reserve Fund shall not be construed to be Govern-
ment funds or appropriated monies and shall not be subject to
apportionment for the purpose of chapter 15 of title 31, United
States Code, or under any other authority.

DELEGATION OF FUNCTIONS BY COMMISSION

SEC. 4A. [78d-1] (a) In addition to its existing authority, the
Securities and Exchange Commission shall have the authority to
delegate, by published order or rule, any of its functions to a divi-
sion of the Commission, an individual Commissioner, an adminis-
trative law judge, or an employee or employee board, including
functions with respect to hearing, determining, ordering, certifying,
reporting, or otherwise acting as to any work, business, or matter.
Nothing in this section shall be deemed to supersede the provisions
of section 556(b) of title 5, or to authorize the delegation of the
function of rulemaking as defined in subchapter II of chapter 5 title
5, United States Code, with reference to general rules as distin-
guished from rules of particular applicability, or of the making of
any rule pursuant to section 19(c) of this title.

(b) With respect to the delegation of any of its functions, as
provided in subsection (a) of this section, the Commission shall re-
tain a discretionary right to review the action of any such division
of the Commission, individual Commissioner, administrative law
judge, employee, or employee board, upon its own initiative or upon
petition of a party to or intervenor in such action, within such time
and in such manner as the Commission by rule shall prescribe. The
vote of one member of the Commission shall be sufficient to bring
any such action before the Commission for review. A person or
party shall be entitled to review by the Commission if he or it is
adversely affected by action at a delegated level which (1) denies
any request for action pursuant to section 8(a) or section 8(c) of the
Securities Act of 1933 or the first sentence of section 12(d) of this
title; (2) suspends trading in a security pursuant to section 12(k)
of this title; or (3) is pursuant to any provision of this title in a case
of adjudication, as defined in section 551 of title 5, United States
Code, not required by this title to be determined on the record after
notice and opportunity for hearing (except to the extent there is in-
volved a matter described in section 554(a) (1) through (6) of such
title 5).

(c) If the right to exercise such review is declined, or if no such
review is sought within the time stated in the rules promulgated
by the Commission, then the action of any such division of the
Commission, individual Commissioner, administrative law judge,
employee, or employee board, shall, for all purposes, including ap-
peal or review thereof, be deemed the action of the Commission.
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TRANSFER OF FUNCTIONS WITH RESPECT TO ASSIGNMENT OF
PERSONNEL TO CHAIRMAN

SEC. 4B. [78d-2] In addition to the functions transferred by
the provisions of Reorganization Plan Numbered 10 of 1950 (64
Stat. 1265), there are hereby transferred from the Commission to
the Chairman of the Commission the functions of the Commission
with respect to the assignment of Commission personnel, including
Commissioners, to perform such functions as may have been dele-
gated by the Commission to the Commission personnel, including
Commissioners, pursuant to section 4A of this title.

SEC. 4C. [78d-3]1 APPEARANCE AND PRACTICE BEFORE THE COMMIS-
SION.

(a) AuTHORITY TOo CENSURE.—The Commission may censure
any person, or deny, temporarily or permanently, to any person the
privilege of appearing or practicing before the Commission in any
way, if that person is found by the Commission, after notice and
opportunity for hearing in the matter—

(1) not to possess the requisite qualifications to represent
others;

(2) to be lacking in character or integrity, or to have en-
gaged in unethical or improper professional conduct; or

(3) to have willfully violated, or willfully aided and abetted
the violation of, any provision of the securities laws or the
rules and regulations issued thereunder.

(b) DEFINITION.—With respect to any registered public account-
ing firm or associated person, for purposes of this section, the term
“improper professional conduct” means—

(1) intentional or knowing conduct, including reckless con-
duct, that results in a violation of applicable professional
standards; and

(2) negligent conduct in the form of—

(A) a single instance of highly unreasonable conduct
that results in a violation of applicable professional stand-
ards in circumstances in which the registered public ac-
counting firm or associated person knows, or should know,
that heightened scrutiny is warranted; or

(B) repeated instances of unreasonable conduct, each
resulting in a violation of applicable professional stand-
ards, that indicate a lack of competence to practice before
the Commission.

SEC. 4D. [78d-4] ADDITIONAL DUTIES OF INSPECTOR GENERAL.
(a) SUGGESTION SUBMISSIONS BY COMMISSION EMPLOYEES.—

(1) HOTLINE ESTABLISHED.—The Inspector General of the
Commission shall establish and maintain a telephone hotline
or other electronic means for the receipt of—

(A) suggestions by employees of the Commission for
improvements in the work efficiency, effectiveness, and
productivity, and the use of the resources, of the Commis-
sion; and

(B) allegations by employees of the Commission of
waste, abuse, misconduct, or mismanagement within the
Commission.
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(2) CONFIDENTIALITY.—The Inspector General shall main-
tain as confidential—

(A) the identity of any individual who provides infor-
mation by the means established under paragraph (1), un-
less the individual requests otherwise, in writing; and

(B) at the request of any such individual, any specific
information provided by the individual.

(b) CONSIDERATION OF REPORTS.—The Inspector General shall
consider any suggestions or allegations received by the means es-
tablished under subsection (a)(1), and shall recommend appropriate
action in relation to such suggestions or allegations.

(¢) RECOGNITION.—The Inspector General may recognize any
employee who makes a suggestion under subsection (a)(1) (or by
other means) that would or does—

(1) increase the work efficiency, effectiveness, or produc-
tivity of the Commission; or

(2) reduce waste, abuse, misconduct, or mismanagement
within the Commission.

(d) REPORT.—The Inspector General of the Commission shall
submit to Congress an annual report containing a description of—

(1) the nature, number, and potential benefits of any sug-
gestions received under subsection (a);

(2) the nature, number, and seriousness of any allegations
received under subsection (a);

(3) any recommendations made or actions taken by the In-
spector General in response to substantiated allegations re-
ceived under subsection (a); and

(4) any action the Commission has taken in response to
suggestions or allegations received under subsection (a).

(e) FUNDING.—The activities of the Inspector General under
this subsection shall be funded by the Securities and Exchange
Commission Investor Protection Fund established under section
21F.

SEC. 4E. [78d-5] DEADLINE FOR COMPLETING ENFORCEMENT INVES-
TIGATIONS AND COMPLIANCE EXAMINATIONS AND IN-
SPECTIONS.

(a) ENFORCEMENT INVESTIGATIONS.—

(1) IN GENERAL.—Not later than 180 days after the date on
which Commission staff provide a written Wells notification to
any person, the Commission staff shall either file an action
against such person or provide notice to the Director of the Di-
vision of Enforcement of its intent to not file an action.

(2) EXCEPTIONS FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the Director of the Division of En-
forcement of the Commission or the Director’s designee deter-
mines that a particular enforcement investigation is suffi-
ciently complex such that a determination regarding the filing
of an action against a person cannot be completed within the
deadline specified in paragraph (1), the Director of the Division
of Enforcement of the Commission or the Director’s designee
may, after providing notice to the Chairman of the Commis-
sion, extend such deadline as needed for one additional 180-
day period. If after the additional 180-day period the Director
of the Division of Enforcement of the Commission or the Direc-
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tor’'s designee determines that a particular enforcement inves-
tigation is sufficiently complex such that a determination re-
garding the filing of an action against a person cannot be com-
pleted within the additional 180-day period, the Director of the
Division of Enforcement of the Commission or the Director’s
designee may, after providing notice to and receiving approval
of the Commission, extend such deadline as needed for one or
more additional successive 180-day periods.

(b) COMPLIANCE EXAMINATIONS AND INSPECTIONS.—

(1) IN GENERAL.—Not later than 180 days after the date on
which Commission staff completes the on-site portion of its
compliance examination or inspection or receives all records re-
quested from the entity being examined or inspected, which-
ever is later, Commission staff shall provide the entity being
examined or inspected with written notification indicating ei-
ther that the examination or inspection has concluded, has con-
cluded without findings, or that the staff requests the entity
undertake corrective action.

(2) EXCEPTION FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the head of any division or office
within the Commission responsible for compliance examina-
tions and inspections or his designee determines that a par-
ticular compliance examination or inspection is sufficiently
complex such that a determination regarding concluding the
examination or inspection, or regarding the staff requests the
entity undertake corrective action, cannot be completed within
the deadline specified in paragraph (1), the head of any divi-
sion or office within the Commission responsible for compliance
examinations and inspections or his designee may, after pro-
viding notice to the Chairman of the Commission, extend such
deadline as needed for one additional 180-day period.

TRANSACTIONS ON UNREGISTERED EXCHANGES

Sec. 5. [78e] It shall be unlawful for any broker, dealer, or ex-
change, directly or indirectly, to make use of the mails or any
means or instrumentality of interstate commerce for the purpose of
using any facility of an exchange within or subject to the jurisdic-
tion of the United States to effect any transaction in a security, or
to report any such transaction, unless such exchange (1) is reg-
istered as a national securities exchange under section 6 of this
title, or (2) is exempted from such registration upon application by
the exchange because, in the opinion of the Commission, by reason
of the limited volume of transactions effected on such exchange, it
is not practicable and not necessary or appropriate in the public in-
terest or for the protection of investors to require such registration.

NATIONAL SECURITIES EXCHANGES

SEc. 6. [78f] (a) An exchange may be registered as a national
securities exchange under the terms and conditions hereinafter
provided in this section and in accordance with the provisions of
section 19(a) of this title, by filing with the Commission an applica-
tion for registration in such form as the Commission, by rule, may
prescribe containing the rules of the exchange and such other infor-
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mation and documents as the Commission, by rule, may prescribe
as necessary or appropriate in the public interest or for the protec-
tion of investors.

(b) An exchange shall not be registered as a national securities
exchange unless the Commission determines that—

(1) Such exchange is so organized and has the capacity to
be able to carry out the purposes of this title and to comply,
and (subject to any rule or order of the Commission pursuant
to section 17(d) or 19(g)(2) of this title) to enforce compliance
by its members and persons associated with its members, with
the provisions of this title, the rules and regulations there-
under, and the rules of the exchange.

(2) Subject to the provisions of subsection (c) of this sec-
tion, the rules of the exchange provide that any registered
broker or dealer or natural person associated with a registered
broker or dealer may become a member of such exchange and
any person may become associated with a member thereof.

(3) The rules of the exchange assure a fair representation
of its members in the selection of its directors and administra-
tion of its affairs and provide that one or more directors shall
be representative of issuers and investors and not be associ-
ated with a member of the exchange, broker, or dealer.

(4) The rules of the exchange provide for the equitable allo-
cation of reasonable dues, fees, and other charges among its
members and issuers and other persons using its facilities.

(5) The rules of the exchange are designed to prevent
fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, set-
tling, processing information with respect to, and facilitating
transactions in securities, to remove impediments to and per-
fect the mechanism of a free and open market and a national
market system, and, in general, to protect investors and the
public interest; and are not designed to permit unfair discrimi-
nation between customers, issuers, brokers, or dealers, or to
regulate by virtue of any authority conferred by this title mat-
ters not related to the purposes of this title or the administra-
tion of the exchange.

(6) The rules of the exchange provide that (subject to any
rule or order of the Commission pursuant to section 17(d) or
19(g)(2) of this title) its members and persons associated with
its members shall be appropriately disciplined for violation of
the provisions of this title, the rules or regulations thereunder,
or the rules of the exchange, by expulsion, suspension, limita-
tion of activities, functions, and operations, fine, censure, being
suspended or barred from being associated with a member, or
any other fitting sanction.

(7) The rules of the exchange are in accordance with the
provisions of subsection (d) of this section, and in general, pro-
vide a fair procedure for the disciplining of members and per-
sons associated with members, the denial of membership to
any person seeking membership therein, the barring of any
person from becoming associated with a member thereof, and
the prohibition or limitation by the exchange of any person
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with respect to access to services offered by the exchange or a
member thereof.

(8) The rules of the exchange do not impose any burden on
competition not necessary or appropriate in furtherance of the
purposes of this title.

(9)(A) The rules of the exchange prohibit the listing of any
security issued in a limited partnership rollup transaction (as
such term is defined in paragraphs (4) and (5) of section 14(h)),
unless such transaction was conducted in accordance with pro-
cedures designed to protect the rights of limited partners, in-
cluding—

(i) the right of dissenting limited partners to one of the
following:

(I) an appraisal and compensation;

(IT) retention of a security under substantially the
same terms and conditions as the original issue;

(ITT) approval of the limited partnership rollup
transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;

(IV) the use of a committee of limited partners
that is independent, as determined in accordance with
rules prescribed by the exchange, of the general part-
ner or sponsor, that has been approved by a majority
of the outstanding units of each of the participating
limited partnerships, and that has such authority as is
necessary to protect the interest of limited partners,
including the authority to hire independent advisors,
to negotiate with the general partner or sponsor on be-
half of the limited partners, and to make a rec-
ommendation to the limited partners with respect to
the proposed transaction; or

(V) other comparable rights that are prescribed by
rule by the exchange and that are designed to protect
dissenting limited partners;

(ii) the right not to have their voting power unfairly
reduced or abridged;

(ii1) the right not to bear an unfair portion of the costs
of a proposed limited partnership rollup transaction that is
rejected; and

(iv) restrictions on the conversion of contingent inter-
ests or fees into non-contingent interests or fees and re-
strictions on the receipt of a non-contingent equity interest
in exchange for fees for services which have not yet been
provided.

(B) As used in this paragraph, the term “dissenting limited
partner” means a person who, on the date on which soliciting
material is mailed to investors, is a holder of a beneficial inter-
est in a limited partnership that is the subject of a limited
partnership rollup transaction, and who casts a vote against
the transaction and complies with procedures established by
the exchange, except that for purposes of an exchange or ten-
der offer, such person shall file an objection in writing under
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the rules of the exchange during the period during which the

offer is outstanding.

(10)(A) The rules of the exchange prohibit any member
that is not the beneficial owner of a security registered under
section 12 from granting a proxy to vote the security in connec-
tion with a shareholder vote described in subparagraph (B),
unless the beneficial owner of the security has instructed the
member to vote the proxy in accordance with the voting in-
structions of the beneficial owner.

(B) A shareholder vote described in this subparagraph is
a shareholder vote with respect to the election of a member of
the board of directors of an issuer, executive compensation, or
any other significant matter, as determined by the Commis-
sion, by rule, and does not include a vote with respect to the
uncontested election of a member of the board of directors of
any investment company registered under the Investment
Company Act of 1940 (15 U.S.C. 80b-1 et seq.).

(C) Nothing in this paragraph shall be construed to pro-
hibit a national securities exchange from prohibiting a member
that is not the beneficial owner of a security registered under
section 12 from granting a proxy to vote the security in connec-
tX))n with a shareholder vote not described in subparagraph
(A).

(c)(1) A national securities exchange shall deny membership to
(A) any person, other than a natural person, which is not a reg-
istered broker or dealer or (B) any natural person who is not, or
is not associated with, a registered broker or dealer.

(2) A national securities exchange may, and in cases in which
the Commission, by order, directs as necessary or appropriate in
the public interest or for the protection of investors shall, deny
membership to any registered broker or dealer or natural person
associated with a registered broker or dealer, and bar from becom-
ing associated with a member any person, who is subject to a statu-
tory disqualification. A national securities exchange shall file notice
with the Commission not less than thirty days prior to admitting
any person to membership or permitting any person to become as-
sociated with a member, if the exchange knew, or in the exercise
of reasonable care should have known, that such person was sub-
ject to a statutory disqualification. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors.

(3)(A) A national securities exchange may deny membership to,
or condition the membership of, a registered broker or dealer if (i)
such broker or dealer does not meet such standards of financial re-
sponsibility or operational capability or such broker or dealer or
any natural person associated with such broker or dealer does not
meet such standards of training, experience, and competence as are
prescribed by the rules of the exchange or (ii) such broker or dealer
or person associated with such broker or dealer has engaged and
there is a reasonable likelihood he may again engage in acts or
practices inconsistent with just and equitable principles of trade. A
national securities exchange may examine and verify the qualifica-
tions of an applicant to become a member and the natural persons

May 20, 2016 As Amended Through P.L. 114-113, Enacted December 18, 2015



FACOMP\SEC\SECURITIES EXCHANGE ACT OF 1934. XML

69 SECURITIES EXCHANGE ACT OF 1934 Sec. 6

associated with such an applicant in accordance with procedures
established by the rules of the exchange.

(B) A national securities exchange may bar a natural person
from becoming a member or associated with a member, or condition
the membership of a natural person or association of a natural per-
son with a member, if such natural person (i) does not meet such
standards of training, experience, and competence as are prescribed
by the rules of the exchange or (ii) has engaged and there is a rea-
sonable likelihood he may again engage in acts or practices incon-
sistent with just and equitable principles of trade. A national secu-
rities exchange may examine and verify the qualifications of an ap-
plicant to become a person associated with a member in accordance
with procedures established by the rules of the exchange and re-
quire any person associated with a member, or any class of such
persons, to be registered with the exchange in accordance with pro-
cedures so established.

(C) A national securities exchange may bar any person from
becoming associated with a member if such person does not agree
(i) to supply the exchange with such information with respect to its
relationship and dealings with the member as may be specified in
the rules of the exchange and (ii) to permit the examination of its
books and records to verify the accuracy of any information so sup-
plied.

(4) A national securities exchange may limit (A) the number of
members of the exchange and (B) the number of members and des-
ignated representatives of members permitted to effect transactions
on the floor of the exchange without the services of another person
acting as broker: Provided, however, That no national securities ex-
change shall have the authority to decrease the number of member-
ships in such exchange, or the number of members and designated
representatives of members permitted to effect transactions on the
floor of such exchange without the services of another person acting
as broker, below such number in effect on May 1, 1975, or the date
such exchange was registered with the Commission, whichever is
later: And provided further, That the Commission, in accordance
with the provisions of section 19(c) of this title, may amend the
rules of any national securities exchange to increase (but not to de-
crease) or to remove any limitation on the number of memberships
in such exchange or the number of members or designated rep-
resentatives of members permitted to effect transactions on the
floor of the exchange without the services of another person acting
as broker, if the Commission finds that such limitation imposes a
burden on competition not necessary or appropriate in furtherance
of the purposes of this title.

(d)(1) In any proceeding by a national securities exchange to
determine whether a member or person associated with a member
should be disciplined (other than a summary proceeding pursuant
to paragraph (3) of this subsection), the exchange shall bring spe-
cific charges, notify such member or person of, and give him an op-
portunity to defend against, such charges, and keep a record. A de-
termination by the exchange to impose a disciplinary sanction shall
be supported by a statement setting forth—
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(A) any act or practice in which such member or person as-
sociated with a member has been found to have engaged, or
which such member or person has been found to have omitted;

(B) the specific provision of this title, the rules or regula-
tions thereunder, or the rules of the exchange which any such
act or practice, or omission to act, is deemed to violate; and

(C) the sanction imposed and the reasons therefor.

(2) In any proceeding by a national securities exchange to de-
termine whether a person shall be denied membership, barred from
becoming associated with a member, or prohibited or limited with
respect to access to services offered by the exchange or a member
thereof (other than a summary proceeding pursuant to paragraph
(3) of this subsection), the exchange shall notify such person of, and
give him an opportunity to be heard upon, the specific grounds for
denial, bar, or prohibition or limitation under consideration and
keep a record. A determination by the exchange to deny member-
ship, bar a person from becoming associated with a member, or
prohibit or limit a person with respect to access to services offered
by the exchange or a member thereof shall be supported by a state-
ment setting forth the specific grounds on which the denial, bar, or
prohibition or limitation is based.

(3) A national securities exchange may summarily (A) suspend
a member or person associated with a member who has been and
is expelled or suspended from any self-regulatory organization or
barred or suspended from being associated with a member of any
self-regulatory organization, (B) suspend a member who is in such
financial or operating difficulty that the exchange determines and
so notifies the Commission that the member cannot be permitted
to continue to do business as a member with safety to investors,
creditors, other members, or the exchange, or (C) limit or prohibit
any person with respect to access to services offered by the ex-
change if subparagraph (A) or (B) of this paragraph is applicable
to such person or, in the case of a person who is not a member,
if the exchange determines that such person does not meet the
qualification requirements or other prerequisites for such access
and such person cannot be permitted to continue to have such ac-
cess with safety to investors, creditors, members, or the exchange.
Any person aggrieved by any such summary action shall be
promptly afforded an opportunity for a hearing by the exchange in
accordance with the provisions of paragraph (1) or (2) of this sub-
section. The Commission, by order, may stay any such summary
action on its own motion or upon application by any person ag-
grieved thereby, if the Commission determines summarily or after
notice and opportunity for hearing (which hearing may consist sole-
ly of the submission of affidavits or presentation of oral arguments)
that such stay is consistent with the public interest and the protec-
tion of investors.

(e)(1) On and after the date of enactment of the Securities Acts
Amendments of 1975, no national securities exchange may impose
any schedule or fix rates of commissions, allowances, discounts, or
other fees to be charged by its members: Provided, however, That
until May 1, 1976, the preceding provisions of this paragraph shall
not prohibit any such exchange from imposing or fixing any sched-
ule of commissions, allowances, discounts, or other fees to be

May 20, 2016 As Amended Through P.L. 114-113, Enacted December 18, 2015



FACOMP\SEC\SECURITIES EXCHANGE ACT OF 1934. XML

n SECURITIES EXCHANGE ACT OF 1934 Sec. 6

charged by its members for acting as broker on the floor of the ex-
change or as odd-lot dealer: And provided further, That the Com-
mission, in accordance with the provisions of section 19(b) of this
title as modified by the provisions of paragraph (3) of this sub-
section, may—

(A) permit a national securities exchange, by rule, to im-
pose a reasonable schedule or fix reasonable rates of commis-
sions, allowances, discounts, or other fees to be charged by its
members for effecting transactions on such exchange prior to
November 1, 1976, if the Commission finds that such schedule
or fixed rates of commissions, allowances, discounts, or other
fees are in the public interest; and

(B) permit a national securities exchange, by rule, to im-
pose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange after November 1, 1976, if the
Commission finds that such schedule or fixed rates of commis-
sions, allowances, discounts, or other fees (i) are reasonable in
relation to the costs of providing the service for which such
fees are charged (and the Commission publishes the standards
employed in adjudging reasonableness) and (ii) do not impose
any burden on competition not necessary or appropriate in fur-
therance of the purposes of this title, taking into consideration
the competitive effects of permitting such schedule or fixed
rates weighed against the competitive effects of other lawful
actions which the Commission is authorized to take under this
title.

(2) Notwithstanding the provisions of section 19(c) of this title,
the Commission, by rule, may abrogate any exchange rule which
imposes a schedule or fixes rates of commissions, allowances, dis-
counts, or other fees, if the Commission determines that such
schedule or fixed rates are no longer reasonable, in the public in-
terest, or necessary to accomplish the purposes of this title.

(3)(A) Before approving or disapproving any proposed rule
change submitted by a national securities exchange which would
impose a schedule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its members for effecting
transactions on such exchange, the Commission shall afford inter-
ested persons (i) an opportunity for oral presentation of data,
views, and arguments and (ii) with respect to any such rule con-
cerning transactions effected after November 1, 1976, if the Com-
mission determines there are disputed issues of material fact, to
present such rebuttal submissions and to conduct (or have con-
ducted under subparagraph (B) of this paragraph) such cross-exam-
ination as the Commission determines to be appropriate and re-
quired for full disclosure and proper resolution of such disputed
issues of material fact.

(B) The Commission shall prescribe rules and make rulings
concerning any proceeding in accordance with subparagraph (A) of
this paragraph designed to avoid unnecessary costs or delay. Such
rules or rulings may (i) impose reasonable time limits on each in-
terested person’s oral presentations, and (ii) require any cross-ex-
amination to which a person may be entitled under subparagraph
(A) of this paragraph to be conducted by the Commission on behalf
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of that person in such manner as the Commission determines to be
appropriate and required for full disclosure and proper resolution
of disputed issues of material fact.

(C)@) If any class of persons, the members of which are entitled
to conduct (or have conducted) cross-examination under subpara-
graphs (A) and (B) of this paragraph and which have, in the view
of the Commission, the same or similar interests in the proceeding,
cannot agree upon a single representative of such interests for pur-
poses of cross-examination, the Commission may make rules and
rulings specifying the manner in which such interests shall be rep-
resented and such cross-examination conducted.

(i1)) No member of any class of persons with respect to which
the Commission has specified the manner in which its interests
shall be represented pursuant to clause (i) of this subparagraph
shall be denied, pursuant to such clause (i), the opportunity to con-
duct (or have conducted) cross-examination as to issues affecting
his particular interests if he satisfies the Commission that he has
made a reasonable and good faith effort to reach agreement upon
group representation and there are substantial and relevant issues
which would not be presented adequately by group representation.

(D) A transcript shall be kept of any oral presentation and
cross-examination.

(E) In addition to the bases specified in subsection 25(a), a re-
viewing Court may set aside an order of the Commission under sec-
tion 19(b) approving an exchange rule imposing a schedule or fixing
rates of commissions, allowances, discounts, or other fees, if the
Court finds—

(1)24a Commission determination under subparagraph (A)
of this paragraph that an interested person is not entitled to
conduct cross-examination or make rebuttal submissions, or

(2)2%a Commission rule or ruling under subparagraph (B)
of this paragraph limiting the petitioner’s cross-examination or
rebuttal submissions,

has precluded full disclosure and proper resolution
of disputed issues of material fact which were nec-
essary for fair determination by the Commission.

(f) The Commission, by rule or order, as it deems necessary or
appropriate in the public interest and for the protection of inves-
tors, to maintain fair and orderly markets, or to assure equal regu-
lation, may require—

(1) any person not a member or a designated representa-
tive of a member of a national securities exchange effecting
transactions on such exchange without the services of another
person acting as a broker, or

(2) any broker or dealer not a member of a national securi-
ties exchange effecting transactions on such exchange on a reg-
ular basis,

to comply with such rules of such exchange as the Commission may
specify.

(g) NOTICE REGISTRATION OF SECURITY FUTURES ProDUCT EX-
CHANGES.—

24 S0 in law. Probably should be clauses (i) and (ii).
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(1) REGISTRATION REQUIRED.—An exchange that lists or
trades security futures products may register as a national se-
curities exchange solely for the purposes of trading security fu-
tures products 1f—

(A) the exchange is a board of trade, as that term is
defined by the Commodity Exchange Act (7 U.S.C. 1a(2)),
that has been designated a contract market by the Com-
modity Futures Trading Commission and such designation
is not suspended by order of the Commodity Futures Trad-
ing Commission; and

(B) such exchange does not serve as a market place for
transactions in securities other than—

(1) security futures products; or

(i1) futures on exempted securities or groups or in-
dexes of securities or options thereon that have been
authorized under section 2(a)(1)(C) of the Commodity

Exchange Act.

(2) REGISTRATION BY NOTICE FILING.—

(A) FORM AND CONTENT.—An exchange required to
register only because such exchange lists or trades security
futures products may register for purposes of this section
by filing with the Commission a written notice in such
form as the Commission, by rule, may prescribe containing
the rules of the exchange and such other information and
documents concerning such exchange, comparable to the
information and documents required for national securities
exchanges under section 6(a), as the Commission, by rule,
may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors. If such exchange
has filed documents with the Commodity Futures Trading
Commission, to the extent that such documents contain in-
formation satisfying the Commission’s informational re-
quirements, copies of such documents may be filed with
the Commission in lieu of the required written notice.

(B) IMMEDIATE EFFECTIVENESS.—Such registration
shall be effective contemporaneously with the submission
of notice, in written or electronic form, to the Commission,
except that such registration shall not be effective if such
registration would be subject to suspension or revocation.

(C) TERMINATION.—Such registration shall be termi-
nated immediately if any of the conditions for registration
set forth in this subsection are no longer satisfied.

(3) PuBLIC AVAILABILITY.—The Commission shall promptly
publish in the Federal Register an acknowledgment of receipt
of all notices the Commission receives under this subsection
and shall make all such notices available to the public.

(4) EXEMPTION OF EXCHANGES FROM SPECIFIED PROVI-
SIONS.—

(A) TRANSACTION EXEMPTIONS.—An exchange that is
registered under paragraph (1) of this subsection shall be
exempt from, and shall not be required to enforce compli-
ance by its members with, and its members shall not, sole-
ly with respect to those transactions effected on such ex-
change in security futures products, be required to comply
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with, the following provisions of this title and the rules
thereunder:

(i) Subsections (b)(2), (b)(3), (b)(4), (b)(7), (b)(9), (c),
(d), and (e) of this section.

(ii) Section 8.

(ii1) Section 11.

(iv) Subsections (d), (f), and (k) of section 17.

(v) Subsections (a), (f), and (h) of section 19.

(B) RULE CHANGE EXEMPTIONS.—An exchange that
registered under paragraph (1) of this subsection shall also
be exempt from submitting proposed rule changes pursu-
ant to section 19(b) of this title, except that—

(1) such exchange shall file proposed rule changes
related to higher mar